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ABSTRACT 


World peace has become indivisible. Nonetheless, 
international organization of security remains anchored 
to the principle of division and imperfect coordination 
of responsibility between universal and regional institu- 
tions. 

This study deals with a major problem of the twentieth 
century--the problem of securing a workable and proper re- 
lationship between superior and subordinate instrumentali- 
ties for the maintenance of international peace and security. 

The essential nature of this problem is not constitu- 
tionale butt politudcaleand sso¢delorgicads Fundamentally rooted 
in the character of the international society, the problem 
of universal-regional relationship is therefore not sus- 
ceptibiles to ampurely: legal» solution.v«eJust,as, the consitdtu- 
tional law of universal-regional relationship should reflect 
the level of integration of the international society, one 
would» expect the policies and activities of regional organi- 
zations to be influenced and determined by the dynamic forces 
of international power politics. Placed squarely within 
the ‘contentuotepower mo lit Losi) the: probd em? of ainiversad— 


regional relationship may be reduced to the task of 
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reconciling claims of national interests with some minimum 
world public order necessary for the preservation of the 
integrity of the competing social and economic systems. 

As the world of the League Covenant differs from that 
Otyithes Us. Nae Charter? im) degreevdfr not dn, kind, it tevhardly 
surprising that the relationship between universal and regional 
organizations tended to be less problematical in the former 
than in the datter, At the heart of the, problem today is 
the fundamental division of the international community into 
two major ideologically antagonistic world power-camps. MThis 
has resulted in the existence of "the America-centered gar- 


) and) in ithe 


rison against the Russia-centered garrison,' 
tendency of regional groupings to develop mainly within 
rather than across the boundaries of the major ideologically 
structured power-camps. The policy of competitive exclusion 
of the Soviet Union from the Western Hemisphere and of the 
United States from Eastern Europe pursued uncompromisingly 
by the leaders of the two world camps has imposed a de facto 
geographical limitation on the effective competence of the 
United Nations, and, hence, has tended to reduce the in- 
fluence and effectiveness of the universal organization. 
Under the law of the United Nations, enforcement action 
by regional organizations against states other than those 
which were enemies of the Great Powers during the Second 


World War requires the prior authorization of the Security 


Council. Lites autnorization principle of Article 33 was 
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intended to be the dominant Charter symbol of the subordina- 
tion of regional organizations to the United Nations. The 
constitutional history of the world organization shows that 
the Charter law of universal-regional relationship has been 
progressively modified in favour of greater autonomy of 
regional organizations vis-a-vis the United Nations so much 
so that the authorization principle of Article 53 may now 

be considered as in effect "repealed." 

The argument for placing expansive construction on 
the powers of regional organizations is the political one 
that the Security Council has often been rendered incapable 
of performing the role marked out for it in 1945. While one 
cannot but recognize the practical validity of this explana-= 
tion, one must express great reservation on the manipulation 
of legal argument in an attempt to justify the enlarged 
autonomy of regional organizations within the letter of the 
law of the United Nations. 

Given thes*peculiarn structure of contempotary inter— 
national society, the inevitable tension between universalism 
and regionalism in the organization of global peace does not 
admit of any once-and-for-all solution. A permanent solution 
will probably require nothing short Of a’ tadical transior-— 
mation of the international society in the direction of 


imperial universality or a hierarchical international system. 
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CHARTER ol 


UNIVERSALITY, REGIONALISM AND UNIVERSAL-REGIONAL 


RELATIONSHIP IN INTERNATIONAL ORGANIZATION 


ib The Falelty Of Universal=-Regional Dichotomy 


The establishment of the League of Nations in 1920 


fi¥Frst brought into focus tne problem of universal-regional 


relationship in the organization of international peace.t 


Iisa, loy@iein elie CGiedililom Commilecgiom wWinseln isCirMmtleieec tine Covenant2 


and the Geneva institution, much discussion took place about 
the practical and the desirable relationship between the 
League of Nations and regional arrangements. For example, 
in the discussion on the Draft Treaty of Mutual Assistance 


cleo on the proposed creation of a European Union (1930) 7 


Ronald Yalem, Regionalism and World Order, (Washington, 
Oni tee Ubu Come at omer Geiss © 10.) ap. 0 


d David Mi thiers sine Dratting of ‘he Covenant, 2 Vols. 
(New Yorks Putnam's <Sons },<1928):4 6 See Chapter <b5 gior sexten- 


Sive comments ‘on the formulation of Article 22. 


3 League of Nations, Ten Years of World Cooperation, 


(Geneva: tLéague Secretariat, wl930)), pp. 553655 Bruce Williams, 


State teecurity sandathegvessue oil a toner, (Baltimore: Johns 
Hopkins GhivesantlI2Z)ipnaGis: 34 


League of Nations Doc. A.46.1930.VIT, Documents 


relating to the Oreanization of a system OL European rederal 
Dato. 01930). Oma. 3595). (london Hels 0., 1030): 9 Bucopean 


Federal Untontapinverna tional Conciliation, No. 265, 1930. 
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and on the League Reforms (1936-1939),> one is left with a 
firm impression that the Geneva diplomats and statesmen were 
not thinking of the League and regional security pacts in 
competitive and mutually exclusive terms. © 
In spite of the experience of the League of Nations in 
the area of universal-regional relationship and notwithstand- 
ing the intermittent debate on the relative merits of both 
univetsalvand™ regional organizations, a noted scholar of 
international orpanization, Pitman Potter, "complained an 
1943 that the issue of universalism versus regionalism "has 
so far not received anything like the attention it deserves". / 
Potter's comments, it may be observed, were directed at the 
absence of any theoretical explication of the various dimen- 
sions ofthe “concept of repionali’sm. * While Potter’ sitcritique 
of the "treacherous distinction" between the ideas of 
regionalism and universalism was certainly not novel, his 
Contention that @ proper understandings of the term resiona— 


lism, when used in relation to the term universalism, requires 


that it be related to other factors is an important analytical 


2 Do POw ase Deo UD Ds Owl oO Report Oretne so pect al 


Comm ipeees ciipmboratridy the Application of the Principles 
of hebcovenant, (Ceneva: 2938), scsp, Annex S25 710- SS.) Engel, 


“League Reforms: AntiiAnalysis) "of Official Proposals and Dis- 
éusts Lone ,¢ eb9 36-1939") sGeneva Studies, Vol. 10) Nos. 3-4, 
August 1940. 


6 See Chapter II below. 


7 Pitman B. Potter, "Universalism versus Regionalism 
rl eruat Lond OLreanic~e clon, Amr 5. R«y  VOuw o7% sLO43. 
p. 850. 
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clarification deserving as much attention as Schwarzenberger's 


explication of the term universalism in 1936.8 According to 


Potter, 
[A]m “international orcenization... may bee"regional” 
in any one of a number of different senses. It may 


be regional in membership; it may be regional in its 
ated .of opera tions §- for it itay tbe regional “ne tes 
significance. These elements may overlap, but they 

may also diverge or even seem to conflict. The union 
of Central American states, while it lasted was 
regional in all three senses.... The union support- 
ing the International Wine Office includes only states 
of Europe and North Africa, but the scope of its 
activities is world-wide. The League of Nations was 
world-wide in membership, but in many matters (e.g., 
Danzig and the Saar) it acted very locally, although, 
in turn, these activities had world-wide political 
interest. It is absolutely impossible to overlook the 
multiple permutations and combinations possible among 
these various phases of the matter, and the regionalist 
must be prepared to say what he means when he advocates 
regionalism. Of course he usually means regional 
membership and assumes that this implies, of necessity, 
regional operation and regional significance. This is 
by no means the case, however, and the common mistake 
of local minorities - overlooking the interests of the 
community as a whole - ought not to be tolerated here 
any more than elsewhere. ? 


One must admit, as Potter himself was quick to point out, 
that a rigid and thorough-going application of these three 
dimensions of regionalism would "deny all value to regiona- 


(ism asiia principle vot international orpandzation or insist 


Georg Schwarzenberger, The League of Nations and 


World. Order: A Vhreatise .on, the .Peincip le Onn versa lityan 


the Theory and Practice of the League of Nations, (London: 
1936); See below. 


9 Pitman B. Potter, "Universalism versus Regionalism 
ine elait.e rrvaibd on als (Ot candieetion!',, AmbniSiR iw Wol.: 272,54 aho43, 
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upon general and complete application of the universal prin- 


10 


ciple". In view of this apparent practical limitation of 


any theoretical explication based on abstract reasoning, it 
may be wondered whether it is necessary at all to understand 
regionalism in any sense other than in terms of the scope of 
membership. One misses the thrust of Potter's explication 
exercise if one accepts a negative answer to this question; 
for the fundamental purpose of Potter's analysis was to arti- 
culate and emphasize the sort of problems that will result if 
one tries to visualize the concepts of regionalism and univer- 
salism in dichotomous terms. Potter's final warning has a 
continuing relevance: 


The principal task of the student of international 
organization is not to waste more time debating over 
regionalism versus universalism but to study the ways 

in which, in concrete cases, the two principles can 

be utilized in combination and the standards to be 

applied in determining the dosage of each to be adopted. 1?! 


It may be said that writers on international organization 


have, generally speaking, heeded Potter's advice, /? and, if 


eto ap eloooe 
11 Ibid., p. 862. 


12 See Commission to Study the Organization of Peace, 


Regional Arrangements for Security and the United Nations, (New 
Yorks (953), Pp. 02-54; Alt Koss, The Uniited Nations: reace 

ana wrogress, (Totowa: Beaminster Press, 1966), pp, 86-20); 
Stephen Goodspeed, The Nature and Functioning of International 


Organization, (2nd Ed. New Yorks Oxford University Press, 
LSG/) pp.) DO/=2/707 Ins tirube "On Word Of ganization. Regi ond= 


lism and World Organization, (Washington, D.C.: Public Affairs 


Press, 1944); Inia Claude, dJy., Swards inta Plowehares; The 


Problems and Progress of International Organization, (3rd 
Ed. Revised, New York: Random House, 1964), Ch. 6. 
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thestormubation®ofvthechaweof universal-negional» relationship 
; : , 13 
in the United Nations Charter and the subsequent attempts 
to strengthen the United Nations in the face of increasing 

, . 14 , . ; ; P 
regionalist challenge indicadteywanythingyat aLladiteishthat 
statesmen have not behaved as if the two principles of inter- 


national organization are mutually exclusive. 


AES Universalityoas: aebrinciple os international Oreani za v1on 


For the purpose of this study, the League of Nations 
and the United Nations are treated as universal organizations. 
The concept of universality requires a brief examination as 
a prelininary exercise to the explanation of the attribution 
of a universal character to these two international organiza- 


tions. 


(a) Universality in vacuo is Meaningless 


A well-known English international legal scholar, 
sCchwarzenberger’,” has drawn attention to the need for the 
explication of the’ term universality, and has proceeded’ to 

; ' ne fe he 
relate it to some relevant criteria. We are warned that 


“(univers additvs dns the, abstract, isemeanmingless.9 In order, to 
ny g 


oe See Chapter IV below. 


a See Chapter V below. 


Georne Schwarzenberger, Dhes league, of Nations, and 
WomeLd Order... GLuondonines LIS6)54 DD. 4.) also, Power Politics, 


(Sida td .« London: Due ele homme Ltd, @10o4).. Db. 336% 
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understand the implications of universal and non-universal 
membership in international organization, it is necessary to 
relate the scope of membership to other criteria, which give 


colour to this notion", 16 


Schwarzenberger suggests that the 
concept of universality be related to (i) the over-all struc- 
ture, ofAtheforganizgationlotvthercolleectiversystem,. (ii)4the 
SOnstiturionalkstructureso£l, the individual! member states 
(Lili). _thensignificancesoflindividualymemberostate,: (iv)* and 
the attitudes of individual membersstate*to the organization. 
Withtrespecteto the firsteecritertion) itiis possiblelto 
differentiate the Roman Empire from the United Nations: the 
formernisiantexamplesoctcimpertalfuniversabityswhile’ theelatter 
repkesentsetheattooperativelvarianteotstniversality.) The basis 
of this differentiation is the degree of consent and/or coer- 
cion used in the establishment of a collective system, and 
the working relationship among the constituent elements de- 


pending on whether the relationship rests upon the principle 


ofcequality ter oftcommandritomrabove st The secondscriterion 


oe SchwarseuverT pen, POWe? "FOL Mites se Pe OOO iL atid 
Report On, Participatlonvyot all Stetess in ptihe, League of Neatlons 
stbmitted to the Special Main Committee on the Question of 
the Application of the Principles of “the Covenant, Viscount 
Cranborne echoed Schwarzenberger: "Universality in vacuo, 
so to speak, is meaningless; and the question of a universal 
League cannot fruitfully be considered apart from the nature 
of the League which is to be universal”. See League Doc. C. 
COT Mul 4 DIA Ve Soro nb eec Ol pe Lex UPI Nene pot t.GL tile 


opeclaleMaln Committee Set Up lto study the Application of 
the Principles.of the Covenant, (Geneva: 1938), pp. 41-54 


Annex 2, Ouotation 16 ati p. 45%. 
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calls for a distinction between an international organiza- 
tion whose membership policy is based upon the principle of 
homopenaity@ingtheisoclal,tpoliticaleand constitutional 
structure of the member states, and that which admits states 
irrespective of the latter's ideological and constitutional 
forms “According*tor.thesthivdteriterfion,#an international 
organization which includes, as a matter of deliberate policy, 
all states, great or small, necessary or unnecessary, for 

the achievement of its purposes can be said to aim at absolute 
universality, whereas an organization that discriminates in 
its admission policy on the basis of what prospective members 
can contribute to the achievement of the purposes of the 
organization aims at relative universality. The purpose of 
relative universality is to secure the cooperation of the 
Ukéyestatess° Finally, *"{ujaiversality is “formal when*it%is 
sought for its own sake or reasons extraneous to the purposes 
ofttagcollectivepsystem:s- Vittisematerialeif the obj ectiiseto 
include in the international organization the greatest possible 
HuUnDEeErAOLeStatesawilling totpromote (effectively tthe objects 

of the organization".1’ It should be noted that the line 
between the third and fourth criteria is rather thin. 


Schwarzenberger's explication exercise addresses itself 


basically to one dimension of universality: membership. The 
other major aspect of universality - geographic scope of 
Aa 


Schwarzenberger, Power Politics, p. 342. 
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functional competence ~ is examined peripherally, though 
competently, in an attempt to explain the political, legal 

and practical problems that arise when a non-universal 
organization claims competence to preserve universal peace 
and, thus, purports to deal with non-members which disturb 
peace. 18 If it is indeed unlikely that any international 
organization based on the principle of consent of states will 
include all members of the international community, then the 
problem of any international organization with comprehensive 
and world-wide membership is how to deal with the non-parti- 
cipant states which may be strong both to defy the "world" 
organization and to prevent, by the simple act of non-coopera- 
Elon Pathe cvachlevenent Gof sihesaimsof «the glebal otganization. 
heaholiows -thenpvhatathe tproblem of tuniversality *in iater- 
national organization is most usefully examined in relation 

to the purpose and function of the organization and to the 
contribution a prospective member can make to the realization 
of the organization's goal.1? This is what Viscount Cranborne 
paradoxically called the universality of the "essential 


States", 29 


18 Schwarzenberger, The League of Nations and World 
Onder; Sp, VFI Get seed: 


19 Lic. Green, 'Membership in the United Nations", 
Cela P se, . VOle te, MUOAS pp ee oa oO eat op. $2163 f 


20 L.N.O.J., Sp. Supp. No. 180, Report of the Special 


Committee Sétiup sto Study "the Application "of tthe PRrineiples 
of the Covenant, 1938, Annex 2, p. 44. 
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(b) The League of Nations and the United Nations as 
Universal Peace Organizations 


What remains to be done at this juncture and in the 
context of the concept and problem of universality in inter- 
national organization is to comment briefly on our attribu- 
tion of a universal character to the League of Nations and 
tne, United Nations. As,.a- point, of [Paras we accept a 
twondimensional sconception cof ,the,.prinoaipdle, of, universal ity, 
namely, universality in terms of membership and universality 
in. terms of the geographic scope of functional competence of 
the international organization.“1! 

With respect to membership, neither the League of 
Nations nor the United Nations embodies the principle of 
absolute or formal universality. In Paris, as well as at San 
Francisco, the principle of an all-inclusive universality as 
a basis for membership in the world peace organizations was 
debated and deliberately rejected. "An idea of universality 
and of peace" *4 might have inspired the League of Nations, but 
in drafting the Covenant universality of membership was not 


assumed, it was at best only hoped for.*> The Covenant, "in 


21 potter, "Universalism versus Regionalism in Inter- 
nationabOtwantication” s Age. Sek, Vole o7, 1943 Schwarzen- 


berger, The League of Nations and World Order, (1936). 


22 David Willen. . ve woantane on the Covenant, Vol. ol, 
(New York: Putnam s Song, 1928), "p. ol. 


23 Ibida. Pps 04-1673) Viscount .Ccranborne is. Report, 
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so far as it laid down specific criteria for membership, 74 
cannot be said to be based on any principle other than that 

of selected membership. Although it is not immediately 
obvious from the provisions dealing with admission of members, 
the League of Nations was conceived as an international 
organization of "democratic" states.“ This imp liieis spring 
ciple of homogeneous universality amounted to a subtle denial 
of the etait oat an all-inclusive universal membership in 
so far as there were non-democratic states in the international 
community. In practice, however, the admission policy of the 
League showed a gradual abandonment of the initial democratic 
and homogeneous conception of the organization, and a willing- 
ness to welcome states of non-democratic persuasion if such 


states were deemed essential for the preservation of world 


peace, “© 


24 art, 1(2), Hudson, "Membership in the League of 
NatLOus 7, Ap le Used bono? 4 6.pp. 4 oboe. 


- Schwarzenberger, The League of Nations and World 
Order, p. 19 et. seq.: "The [Crillon] Commission as a whole 


favoured the idea of universality, to be modified by quali- 
ttearrons=or-constitutional Homogeneity, (p., 35,40); Sir John 


Fischer Williams, Some Aspects of the Covenant of the League 
of Nations ; 861934), pps i64265% 


26 Schwarnzenberger, op. clit. , “p. So tet: “seq: The new 
perspective, as Schwarzenberger explains, rested on the desire 
"to repair those decisions of the early postwar period which 
had been based less on the needs of the future League than on 
the political wishes of the Allied and Associated Powers at that 
time omnipotent”, (p. 72). See also Rudzinski, ‘Admission of 
New States: The United Nations and the League of Nations", 
internauponalsGonciiiation, No, 460, April 1952) ans Autricht, 
iBeinciples and Practices Of Recoguitilon by International “Or— 
Ponezaesous  , Av slelia, sVOl.s “opel 749, "pp, O79=/04." Sit ohn 
Fischer Williams, op. cit., pp. 66-67. 


ian ae = ze 

a) | - 7 

| #8 gistwradmom 36 meraaty> old tangs awob aaah chet 
‘) ded? neds ienx0 ene seas heak od) ov ee 


ts setodaem to nolaatabs dtta gntissb emotetvotq and most 2 
I fenolisaseigh a8 e6 bevisonos esaw acotis® to sugsed edi 
: -Spiiq aistiqw! eldf tS esisie “stisisomsb" Yo notssstaegze 7 
fete) sivdue 5 of badnuome yitisersyiav cvosusgomod Yo-aigta — 


; : on “4 
) wh qtdetednsa Iéersving avisulont-ffs as to sigtontiq od9 20, 


) Baaohiearesn: sii mkt estsis sitetsomsb<non etsw ered as yet oe. 
edd? to yolfog noteetmbs sda ,xovewod ,sotioatg of .NaEeenCD, © 
shdascomebh [sijiint 53 to jnemeobssda Latbexg « bowed eugeed p 

‘=gotifiw s bos ,cotiesinsazo sit to roliqesnos svosnsgosod bas 

dove ti aotesveatog oatisisz0mab-nonh 30 astete anastan od Been 


a: Bliow %o nolisvrees3xq sid tot Iatinsses bemesb stew 83838 


| 2S sseeq 


iv 
*™ fo sugesd sido at gitdersadngM" ,nosbuk ,(S)L .37A = 
- BES=888 sqg ,ASPL ,BL . Lov aad Lo G%, eet 


7 Beit base enotish 20 sugesl ofT zoaradaeszeuiae! saabae 
q ot & #5 noOlvaltimod (noflia)] sat" :. pea. ef” 

_ =tisup ¢d betitbom od od »<iifsarevinu — sa La ond cigabae 
; adot yi@ 7(04,2E .q) ,."yitensgomod Lamotiusiyencs Zo vooksaskt 


svgesd oa to tuahBvo) sd3 to esoeqeA smo2 ,emeilt 
qd « COERE) 2. 


5 | ey usta tees aN 
wit ory iz vers bs cone 
: saa ; vie s0T i 


oe * | - : - | 
ma oe Dis D4) os = > on hae _ 


Stee 


It may be recalled that the Argentine proposal that 
"all sovereign States recognized by the community of nations 
be admitted to join the League of Nations in such a manner 
that if they do not become Members of the League this can only 
be the result of a voluntary decision on their part"2/ was 
not favourably received by the League members. It was con- 
tended that the proposal "aims at a radical transformation 
of the actual character of the League of Nations", and, fur- 
ther, that "the “condition of “some States renders them unfit 
for admission, even should they request it".28 The Report of 
the First Committee to the League Assembly concluded that "the 
idea of universality, which is the basis of the amendment and 
which, in theory, deserves full approval, appears nevertheless 
to be “incompatible with” the actual *conditions of the world, 
and cannot therefore be accepted at present.2? While the 
principle of homogeneous universality was abandoned in favour 
of that of heterogeneous universality, it still proved in- 
possible for the ‘League’ to.achieve absolute universality in 


part because of the practice of withdrawal? and expulsion of 


7 League of Nations, Records of the First Assembly, 
Meetings of the Committees Vol. -I1, (1920)§; p. 224; Records 


of the Second Assembly, Plenary Meetings, 1921, p. 683. 


28 League of, Nations, Records of the Second Assembly, 
Plénary Meetings, (1921), p. 684. 


29 Ibid. 


30 See S. Engel, "League Reform: An Analysis of Official 
Proposals and Discussions, 1936-1939", (continued on page 12) 
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members from the organization. 31 Perhaps the most important 
reason which militated against the principle of absolute 
universality was the underlying feeling that membership 
policy should be based on the contribution a prospective 
member could make to the realization of the essential pur- 
poses of the League. This view was asserted even at the very 
time members were expressing dissatisfaction with the non- 
universal character of the League and attributing the low 
performance capability of the organization to it. 34 
Turning to the United Nations, a similar pattern may 
be observed. At San Francisco, some delegations revived the 
1920 Argentine proposal to make every state ipso facto mem- 
bers of the United Nations. Their proposal, however, went 
beyond the import of Argentina's. It was that "all ve Se 


ties should be members of the Organization and that their 


participation is obligatory, that is to say that it will not 


30 (continued) Geneva Studies, Vol. XT, Nos. 3-4, August 

1940, p. 69. As Solis of Panama put it" "We cannot expect 
those outside to join us as long as we cannot even prevent 
ANSeXOdUsSmtrongwithinves.:  &.NeOsJesnops, SUppe No. 155,40. po 5. 
See also Viscount Cranborne: The problem of universality is 
"not merely how to increase membership... but how to avoid 

a further decrease of membership". League Doc. C.36/7.M.244. 
POS 7eNi igelCas. Phe ZO J4-LsNeOsd.,.S5Ppe. cupp.c No. 180. “Annex. 2. 


31 LaN-OR JG, A1999y pg 506imleo Gross, "Was the Soviet 
Union Expelled from the League of Nations?", A.J.1I.L., Vol. 39, 
1065, aD.O0coectagsed., Nagendra Singh, Termination of Méember=- 


ship of International Organization, (London: 1957), pp. 34- 
35)) 396423 


32 Engel, "League Reform: An Analysis of Offical Pro- 
posels and Discussions, 1936-1939", Geneva Studies, Vol. XI, 
Nos. 3-4, 1940.) UNO. J, op. Supp. Nos 60, Report ofthe 


special Committee Set up to Study sthe Application or the Prin 
ciples of the Covenant, (1938). 
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be left to the choice of any nation whether to become a 
member of the Organization or to withdraw from it; thus the 
question of explusion will not thus be raised".33 If the 
proposal had been admitted, the United Nations would have 
been based upon the principle of formal universality. How- 
ever, with an eye on comprehensiveness, if not on absolute 
universality, of membership, the U.N. Charter does not 
expressly permit withdrawal from the world organization, 
although an interpretative commentary, whose legal force is 
much discussed, 34 declared that a member can withdraw under 
"exceptional circumstances".3° In this connection, it may 
be noted that Indonesia did withdraw from the world organiza- 


tion in 1965, and, further, that the Secretariat,with the 


SF por lel) 27 16( 2) Ne Cals On boc. Wolems 175 >. 
3253; Uruguayan Institute of International Law, Uruguay and 
the United Nations, (New York: 1958), p. 31; Rudzinski, 
"Admission of New Members", International Conciliation, 
No. 480, April 1952, pp. 151-154; Green, "Membership in the 
Unieced Nations , G.ber.e® Vole 2 "1949" "op. Zoo Joa, 


oS For the view that the 'commentary' has a binding 
force. asp the, Charter, itself, see Coodrich and Hambro,, Charter 


of the United Nations: Commentary and Documents, (Boston: 
1949), p. 144. For a contrary view, see Kelsen, "Withdrawal 


PrOmeCienUNibede Nacbone jo Wel cOsy VO lyglots., Dp. 2o—43. 
also The Law of the United Nations, (1964) p. 127. 


ca Doceee IAcnelate Cn meDoce, Vole. p> Sie Usee 
further Nagendra Singh, Termination of Membership in Inter- 


national Organizations, , (195/), p. 92 et. seq. 


36 DON. Woes 4/5852 and (S657. Text in Wntetnationa 1. 
Legal Materials, Vol. 4, 1965, p. 365. 
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"approval" of both the Security Council and the General 
Assembly, appeared to have treated the case as one involving 
absence from, and a cessation of cooperation with, the United 
Nations rather than withdrawal. 3/ 

The principle of compulsory and automatic membership 
was firmly rejected in 1945. The San Francisco delegates 
considered universality of membership as "an ideal toward 
which it was proper to aim but which was not practicable to 
realize at once".38 As the Stettinius Report to (the U ss. 
President rightly explained: "There is nothing in the Charter 
which could prevent any state from eventually becoming a mem- 
ber. The Charter thus combines regard for present realities 
with the hope that some day all the nations will join their 
efforts in maintaining the peace of the world and in advanc- 
ing the welfare of their peoples",3? The United Nations is 
an organization of "peace loving states". The phrase "peace 
loving" has been interpreted differently, and twenty-five 
years after the founding of the United Nations, universal 
membership remains a hope dependent, as it has been, on the 


course of the ideological struggle between the super-powers 


37 See Egon Schwelb, "Withdrawal from the United Nations: 
the Indonesian plntermezZo, wehele ks lap VOL. Ol, Vl19I6/) op. 661= 
O12. For further comments, see below. 


POU ce ally 6 ely 21 76 G2 UNC 0.2 Doey4 Vola. ?, 7p an320 . 


39 y.s. Dept. of State, Charter of the United Nations, 


RepoLesgto the President on the Results of the San Francisco 


Conference, (Washington: Publication 2349, Conference Series 
71, 1945), p. 46. (Emphasis added). 


at 


 tarened ors baa [ranued yi lsuoee ods daod do 
| gntviovat ano wae teens sii betsets ‘sued. 01 exensan etdaeunh 


:? ra 4 é 
) beshad oa sistw nottairsqoos to sottsees> s bus ,@ort vanaede 


7 YE fawerbdaiw neds sonser cot sai 


b 


qgidersdasm stiswotus bras yroeluqmos to elqtoantxq sft 


epiegoisb ovaioaa1d ase edT .te@f nt bstoates utere? sew Da 


bal 
baswoi (gebt co” es qtdeiedmem to ysileerevias harsblanos 4 


es aldasiis“7¢ 


jon eew doitdw sud mts oF t9qg0%gG 88w at doltdw at 
; » 
8E “sono 18 satine® ~'” . 


¥ .8.U sd oF JxOq@SHA autmisves2 add BA 


Sea20ed0 of ok gotrgon et sz90% 


; " sbontslaxe ylidgts inebreett we 
. | 


s7sja yas iansverg biwoo doidw ‘ 


legen 8 gotmoosed yilfseotasvs mort 


Selsiises imeussq 101 brsger asntdwos eudt 193x840 oft ted 
gteis wiot Iltw enotssq ott ifs yeb smoe 3ed2 oul ada faitw 
ssaevis oft bis bliow sdz to 9989q 942 gaiatsiatem at esxonte 
@t anoliah bostal’ eAT Cf “seltqoeq tkedd 20 stnifew eda gat 

isoneq" see1dq edT ."astete gatvol soseq" to nolsssiasgiq as 


ovit+yinews bas ,vliiaersiilb bsisrqzeint assd est “gatvol 


: beevov ins ~pnotyel beortat edt Yo gatbavot eg rosie exesy - ‘ 
| e43 ao ,a5sd esr a1 xe ,IJnsbeeqeb a ee afiemer oiiuaiann 7 
© wtewog-29que ed3 ceswied elgguite Lsotgolosbht edd is sates ; : 

| : Z 


Stauth beaka sf? mort lowarbdriw” ,dLawdoe abae sag BE “OO 
aq eS ORL ,8 .kOV- futivk be "6as rele seer oat ei 
.wolad see ‘eisai 2 edeeee oo 


_ (S shov , pod —Seh 2st 1 COpAKAS YE ‘BULL . 00" sid leer 


a © 


is ervey “CMT TRC METE tn ae ee dae 
toitac nw ; ma a Se. 

; 7 ne 2c faded «nasyer 

: tb sor rdya 5 ma) 


i! 


40 


and their allies. The annual debate over the representa- 


tion of Communist China in the United Nations‘! has become 

an jimportant tritualbcduring whieh the virtues *oftuniversality 
are extolled. The principle of universality is defended to- 
day even more strongly than in the dying days of the League 
of Nations, but,as in the League days, genuine advocates of 
universality of membership invariably qualify their view by 


emphasizing the importance of the capacity of the applicant 


member to fulfil the obligations. of membership. #4 eats. 1 


this context that the problem of mini-states is discussed. 43 
If by universality we mean the existence of an inter- 

national organization in which all members of the inter- 

national «communi ty ane tipso “lacto: members , ‘that istutoitsay, 


an organization’ in which there is an automatic right of mem- 


40 Green) \'Membereshi pi in’ "the United Nations’, ‘C.L.P.", 


Wolw 2, 61949 upp. 226-202) Hipeinie. [he Development ore twece— 
DeEclonal Law Pirough the Political "Organs of ‘the United 
NatiLoue, (Londons Oxtord University Press. 1962). op. sate 


ony seq. 


Steiner, "Communist China in the World Community", 
international Conciliation, No. 533, 19603, Lung=Chu Chen and 
H.D. Lasswell, Formosa, China and the United Nations, (New 
Mao ito S Ce Made es M Pipes ea OO) Cla bl. 


ae See for instance, Commission to Study the Organiza- 
tion of Peace, Fifteenth Report, A Universal United Nations, 


(New York: 1962); Wilcox and Marcy, Proposals for Changes in 
the United Nations, (Washington: b955) , py 163: 


#3 Iimtrodugctlon to the Annual Report vol) the Secretary— 
General on the Work of the Organization 16 June 1966 - 15 


une lLoGy,) Gray Ov. 2ond Sessa, Supp. Not iA) CA/6701L7Add. 1), 
pp. 20-21; Patricia W. Blair, The Ministate Dilemma, (New York: 
Carnegie Endowment for International Peace, 1967). 
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bership and in which all members of the international commu- 
nity exercise that right of membership, then, neither the 
League of Nations nor the United Nations is a universal 
organization. This*erfteriton is *rather*tao demanding and 
unrealistic, and must be rejected. The League of Nations 
was and the United Nations is a universal organization not 
only because of the comprehensiveness and the non-exclusive 
character of their membership, but also because, under their 
constitutional law, they claim to be guardians of global 
peace. This leads us to aconsideration of the second dimen- 
sion of universality: the geographic scope of functional conm- 
petence “or an “international organization, 

The characterization of the League of Nations and the 
United Nations as universal peace organizations is supported 
am part by, and-derives fromy*the=claim of these organivzeatios 
to supervise and maintain global peace and security. This 
claim can be examined on two levels - law and practice. It 
may be said that the relationship of both international 
Otganizations to onon=members is the key to the theoretical 
Clatmerat eithersorganization tospossess responsibility for 
a community larger than its membership. This relationship 
ts formulated in Article 17 of the League Covenant and 
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In the functional field of war prevention, the 


League claimed competence to deal with "any matter within 
the sphere of action of the League or affecting the peace 


of the werld .) declared “any war or, threat of warsi.., 4 


45 


matter of concern to the whole League", and required non- 


members to conduct thetr international relations, in such 3 


way that peace was not endangered or face collective sanc- 


46 


tions of the League. ACCOTdiIng tO “the authoritative British 


commentary on the Covenant, "Article XVII asserts the claim 
of the League that no State, whether a member of the League 
Grenol, has. the Ta sht to dis turp. the peace sof they word, ai 
peaceful methods of settlement has been tried. As in early 
English law any act of violence, wherever committed, came to 
be regarded as a breach of the King's peace, so any and every 


sudden act of war is hence forward a breach of the peace of 


the League which will exact due reparation".4/ Without going 


44 Por the conception of the League as "three Leagues 
in one" - the League to outlaw war, the League to promote 
international cooperation,in bhe, non-political iield, cand 
the League to execute the Peace Treaties, see William 
Rappard, International Relations as Viewed from Geneva, (New 
havens Vale lUNEVeredity Prece, 1925), Ch. 1. 


45 art. DUUnee4 C4) an bigs shor an auvuhoritacave analysid 
Of thesjurnisdiction ofsthe League Council fs pacitiice,.settle- 
ment of disputes, cee Conwell-Evans, [he league Gouncil sin 
AGCLVOD a.GLOongoncaWetOra UnLVeralty —rese, LOZ I Ch ues. 
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i! GCnay Lot, the Covenant of the beagegue of Nations with 
a Commentary Thereon, (london: H.M.S.0., 1919), p. 17. 
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into *detaile, *Pr%should *he *noted*®that "Arttelesl 7? deals Yonly 
with situations in which non-members were parties to a dis- 
pute or resorted to war. The Article does not purport to 
compel a non-member to collaborate with the League. But 

the Covenant does not restrict the competence of the League 

to cases in which the consent of the non-member has been 
obtained. Thus, in so far as Article 17(4), which concerns 

a dispute between two non-members, empowers the League, in 

the event that both parties refused Council's invitation, to 
"take measures and make such recommendations as will prevent 
hostilities and will result in the settlement of the dispute", 
there is no doubt that the League claimed the theoretical 
right to be a guardian of global peace. 48 The legal question, 
then, is whether this is compatible with international law. 

If it its “a role “of “international law that "no "State cans 
without its consent, be compelled to submit its disputes 

with any other States either to arbitration, or to any other 
|S IG Wa Bway aay ne Wad Wa Reva settlement", 49 the presumption that failure 

of two non-members to accept Council's invitation justifies 


action by the Council against a third party is legally ques- 


oe Hans Kelsen, "Legal Technique in International Law: 
A Textual Critique of the League Covenant", Geneva Studies, 
VoL, XX, No. 62° 1939, p. 139% Article 17, Kelsen asserts), 
¢onstitutes "an attempt to introduce a new juridico-political 
principle into international law.” For a more guarded judgment . 
See Schwarzenberger, The League of Nations and.World. Order, 
C19'36-)-~—pw—L18.. 


49 fastern Carelia Cases UP 7G Iwi, series, ReeNours, 
VO ee Di. 27 5 
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90 tn any case, the League hesitated to apply 


aye 


tionable. 


AtTticles Iv fianipraetice., As a promoter of international 


cooperation in the non-political field, the League acted, in 
practice, as the organization of both members and non-members 
to the extent that non-members were willing to collaborate, 
The Memorandum by the League Secretariat on the Relations of 
the Leagues@with Non=MemberlStatesce@stated inter alias 


Theresisté. nose universalyprinciplemmuderilyings the, abti-=- 
tude of non-member States towards the League. That 
attitude’ varies: according: to the general political 
situation at a given moment, the particular situation 
in which a State may find itself and the variety and 
extent of international interests which bring it in 
contact with the League. Relations of non-member States 
with the League tend to be closer in a period of 
rapprochement? thant in! asperiodiofiistraing they are. more 
immediate, also, for States near the center of the 
League than at a distance; and they are more diversi- 
fied in a larger State with world wide-interests than 
forialsmallsState with! limited! dnterest.o2 


Arte Cheer Sis ) te 4(4) 4 ted and lgmemmar ted therefore be seen 
Pech es contexte off the - high hopes? that itheyLeague of) Nations 


would be a universal organization possessing a world-wide 


a Schwarzenberger, The League of Nations and World 
Order, ppa LOS— 118. 


>t ibid., pp. 147-148, 176; Richard Falk, The Authority 
of the United Nations Over Non-Members, (Princeton: Center 
Oe Miterna clots tio tes, 90D) 2p. 263) sir John Frecher 


Williams, cone Aspects Of the Covenant of the League of 
Nations, (london: Oxtord University Press; 1934), p. 167. 


oe League, Wot, A, /.1ISe. Vise bo N.O.Js 45 0p.) ouUpp. No. 


180, Report: of. tive Special, Committee set up to Study the 


Appiacation, of ties Principles, of-themtovenant, *(1958)), 
LAL es KEMeg es D051, 6 OM ss 


3 ‘ P : ; 
2” For a "relational" analysis of these. articles, see.Kunz, 
"L Article Xl du Pacte de la Societe des Nations", Hague Recueil, Vol.39, 


Bre 


Lat 
) ) ehage oF sdipbinies' ougeat edd yoako! qua ot PR atdenens 


fenplisnrstat to zstomorg & aA It sotssurg ak Ss pio tau “a 
- bk jbbs2q, ovgaod sd? ,biott fe2tattoganan odd ab wotsedaqoda 
eisdaensnon bne szsdmem f4od io avkaeztosgio si? “2 .soksoetg _ 


wenerodaihloon of gatlitw sxsw erodmemenon redg prereere 
; ' ‘ , 
% SeotyelieR “Hh oo tatreis1.02e sugesel ails Yd ayhossomam od? 


:etix “otat begars so%s32 t5deeM-col dabw segeed edd 


“Lisws odo wnbyltzebay.viqtoaixa Leveteviny oa ..+6h otedt .\6 «@ 
Sent ..S8Ugead sti ahiéwor esse9¢ Wsomen-foa to abud 
laatetleq Larsmeg eis 02 gn tbida9s satyvevy sbhovigia-5 4 
qokisugte relusteteq 515 ,Jromom asvig 6 38 roltpusailea 
bos yieirev sid baa tiwest bait yam S3s22 6 Astdv ako es 

ar ai goniad doidw esestoiai feuotdsdresnt 12 JaStxe 
gh0nse vedmam-con Lo apotselodk .suyasd odd datw jos jure se 
to botzeq 6 nt taseois 4d of bast sugest eng aa iw | 

hvetem 916 yet ;oiesza to boiraq ‘s at baad LrsMeansongqed” |. Ms 
ely to s8#JuS9 983 sesh ea7442 to? ,oele ,SdBtbammt 

PJ =béeteyith arom ete vers bana tsonsjetb s jo wart? supael 
net edeeroont shiw bliiow diiw s7ei2 isgsst 5 at boti 

é S@ saexegnt bkessiail Ajitw state (isma's Fok 1) 


f i) 
| pase ad sxsotsirsds bivode Vr bes LI. (Ad). , (CEE es lotore | T 


anvigev 3o sugest offs. taeda eoqod rigid siz to 2X93hOD (ana 


ebiw-bitow 5 guladecacy sofsasiusgro Leexraviouw s e¢ Bigey 
: : = re _ 
Higa but sgetszsh to sugral sil. .togr9dnesxewhoe oe 


SL1~20L 99 : ate 


hk oft ,Aiss basdoca saht ‘eater. 9G” 
1aosteoniTi) ,axssdme—noMw x9v0 anokgek 
piers ded ay 2aS il ae 


s = 
b Supt aay) Sch) Oe 8 
2 mt yx ‘ 


: oe oe 
1 


sigaet 


20 


competence even if its membership did not embrace all states.4 


Under the law of the United Nations, Article 2(6) con- 
fers upon the world organization the duty to ensure that 
states which are not members of the United Nations act con- 
sistently with the Charter principles so far as may be neces- 
sary for the maintenance of international peace and security. 
The draftsmen at San Francisco reasoned that "the association 
of the United Nations, representing the major expression of 
thevinternationalelegatvecommunity ;ois tentitled to’ act *inta 
manner which will ensure the effective cooperation of non- 
member states with it, so far as that is necessary for the 
maintenance of international peace and security".°° 

fhe first sthing tos@noetelabout tthestiormulationvo£t Article 
ACO )EUNSHthathheintsoetfartas its effects Mare *concerneds tthe 
obligation therein is directed to members rather than to non- 
members. While Article 2(6) does not impose any obligations 
on non-members, the latter cannot but be "politically alive 
tO the *possible consequence of action in defiance of the 


United Nations".>/ Liathey "indeed conform to the UaNe prin- 


54 sir John F. Williams, \SomewAsipects sof (the Covenant 
Gfethesabeague lof iNations; (b934)e pp sele7=1693 “Schwarzéenberger, 
ite Eeasuetolt Nations andiWorld Order, (1936), Ch. 6. 


25 Richard Falk, The Authority of the United Nations 


over Non-Members, (Princeton: 1965). 
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Ciples wand purposes —ltvis “nob waAsSsa matter of elaw, but a 
tesule or the xvealities of power" .78 In any case, the duty 
imposed by Article 2(6) does not give the United Nations an 
all encompassing authority; its authority being restricted 
to the field of peace maintenance.-? Article ZCG)e, isk mas 
be further remarked, does not purport to obliterate the dis- 
tinction between members and non-members of the United Nations. 
It is possible that if the phrase "maintenance of peace and 
Security “ie given a broad “interpretation and if there (is 
eereement among the sreat powers, there is’ virtually nothing 
the United Nations cannot do to keep the peace. The law of 
ahe WUsN, “Charter will iunder these circumstances, constitute, 
in tebtect,. "the Wawtot “the “entire international community. 
Bib ye lois awiIklikp in. yp ree vince: biel idues primarily to ‘the=-réesulte of 
effective power of the U.N. to induce compliance from non- 
members. 

It is recognized that the interpretation placed on 
Article 2(6) here is not shared by some scholars. Brownlie, 


for inetance, holds that, Amtiele 206) as0 an. “exception” to 


298 Bentwich and Mantin, A Commentary von stne Charter ort 
the Chamter of the United Nations, (2nd Ed., London: Routledge 


ands Pau 1 iid Pe 9 GIG) aio eda 


Pate Kunz, “Revolutionary Creation of Norms -of Inter— 
Mebional Lawit« Ate, ew, Vol. G1, 1047. pp. LL9=126s "General 
International Law and the Law of International Organizations", 
Seale baliey BVOL. us LYS. pp. 456-462: Coodrich and Hambro, 
Charter of the United Nations: Commentary and Documents, (1949), 
pp. 108-110; Alfred Verdross, "The Charter of the United Nations 
and General international Law" an\'G). Lipsky (Cedi), Law and 


opi telcs= anh che lWomld ?Comiun tty, (Benkelley 0195.3) 5. np. lo3-161. 


Py lean: duns Beaasaen's vn sont ah 23 enogeng BAG MEN 
ry wud piv .eaeo yosi nt 8°. "r98wog 20! aatdlisat ode fol atuest 


ot na anotsst batknv ada ovig ton asob (0)S siakowA’ yd beapqmk 


: 
bessiasvox grtad vyittodgue est :¥sivediue gatassqnoone fin — 


gem ut ,(0)8 efptixs °2  sonered.atet sansq to) biek? edd of 
eafh wis athvertida of Jt0qg7vq Jon Bao polvaass todexu% od 
A jmsote 6% hasta ais 20) atedmen-tos hits atsinhec neowt sd dottomrs 
bas e28°¢ ?o Synkesiotim” sastdq gsd3 32 tens oldtawoq' ak JF 
ai stsdi if bas dot }ssoxgvetak barat di asvig et "yaiseoes 
‘goktdyon yilauvioxty @t d44xsafs ,srswoq ses1g ods ghoms tesmeatgs 
tm weak tat. .a08Sq sf? geod 02 ob sonnes enolis%-hesiad edd 
qesuvisgenos ,esonatemporio sessi) sshuv ,Litw t934sdO°. 4.0 edd 
estpummos tsmorisnxyesot: strso4% as to wet oma .jostts nt 

%o divest 209 o3 yitvamirq sub sd ,sotyossg at _iiltw etda ava 
‘ “non moi? dotictiqnes Sovber 03 .W.U sds Ye tawoq ovisostie 
-sisdiem 

‘ go heosiq natiaseryusitalt soft 16H3 bastingooes es re © a 


,ebdaworwa® .siclodoe suoe yd besxende Jom at sisi (4)8 shotssA ~ 


o27 “gebtqeoxs" fe er (A)S slotgxrA Jeno abfou 2008 emt) tet 


2.907 oo. yipinstinod A eTt316M bas foiwsned Be 
nur ,.ba bed) ,2ngtasn BSita. ptt to tens 


pte grata iat 


22 


tae eeeneral cule... tost Oniy states Parties ta a treaty 


60 Kelsen 


are bound by the opligeationspecontained in it''s; 
comments that the U.N. Charter dmposes oblicsations Uindirectly 
(He pon ,~all) the states, which are. not Members of tie United 
Nations", ©! ityonly Decauce, Vl t)i the Charter attaches 74 
Sanction to a certain behaviour of non-Members, it establishes 
a true obligation of non-Members to observe the contrary 
behaviour".®2 Both scholars base their argument on "the 
special character of the United Nations as an organization 
eoncerned primarily with, the maintenance of peace and security 
ine the world and ineluding adm ies membership the great powers 
aspwellias the- vast. majority. of states".®3 The view that 
Article 2(6) imposes obligations on non-members is shared 

ontliys bysal minority of degad scholars.©4 It is no doubt true 
chat, Satecan Eranci sco, the’ reluctance of the drafters op itihe 
prosunt was matched by an equal determination to endow the 


Unived= Natwons with "control! over the external belaviour of 


Me Brownlie, errinciples of Public International Lay, 
(Oz Orda Clarendon eessn e966) sp pes. 0- ole, 


61 Kelsen, The Law of the United Nations, (1964), 
peel G. 
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Green in Ottawa, Law Review, Vol. 2, No. ©, Fall 1967, 


PP- 253-2545 Jochen A. Frowein, "The United Nations and Non-Member 
States’, International Journal (Toronto), Vol. 25 LIVO, Mops so 3-344 
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non-members so far as it is necessary to maintain inter- 
national peace and security. ©) One cannot, however, ignore 
vheefact thaththesGhanter carefully eavoidseplacing idirect 
obligations on non-members to collaborate with the United 
Nations in ensuring the existence of a peaceful international 
ender. 

In the context of the relation between the United 
Nations and non-members, attention is sometimes drawn to the 
Advisozsyt@pinienlon Reparattbomseroratinjurnitesasufienedsinathe 
servicesoiithe United iNatbonsewhichidéaltewith the inter- 
hnatbonad ryvehttotackaimUo§ the, UnitedgNattvensy; )Lt mayube 
recalled that the World Court held that the United Nations 
possesses an international right of claim in relation to both 
member and non-member states.®® In the first place 361 ems 
questionable whether the Opinion is strictly relevant to or 
supports the claim that a non-member has a duty to respect 
the Charter obligations relating to the maintenance of inter- 
national peace: the Court was concerned in that case with 
the competence of the United Nations: to bring an intetnational 
claim againgt any state. “In the second place, one cannot 
overlook the factrtthat evenvif «the United Nations possesses 


they legal competence. to bring a claimeagainst®any state before 


eS Balk, The Authority oO (the United Nations over Non- 
Members, (1965). pe. 2/ Gt. séq., (Ruth Russel Aviistory— of 


thne-UnitedyNatrons Charter, (1958), pp. 437-438. 
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an international tribunal, it can only do so by agreement 
with the defendant which must therefore recognize its exist- 
ence.°/ In this context, it would seem that the statement 
of the Court regarding the objective international personality 
of the United Nations is neither as revolutionary as it 
soundsunorisotdirectiyrcontraryito, thenwedll>knownpmaximeres 
intereaaliosiactarasymightoatifirstuappears 

The dramatic "withdrawal" of Indonesia from the United 
Nations in 1965 led to a renewed interest among international 
egal scholars2not ,onlynon~thetlecaleforcerofither’ declaration” 
on withdrawal from the U.N. to which reference has been made, 
but also on the scope of Article 2(6).68 The Indonesian 
leaders seemed to believe that withdrawal from the world 
organization would give them a "freer" hand to pursue their 
Coonfeontation' wpolicysagainsteMalaystauwithouts the restraint 
of the Charter obligations. As the Indonesian note explained, 


withdrawale’coulddwelitentailvalbeneficialseffect forthe 


OF SCnwarezenbpeccel, Internationale lew, VOlw a. (loo7 )., 
Ppp. 128-129. 


ve See generally, Egon Schwelb, "Withdrawal from the 
United Natzons: The Indonesia, Intermezzo {| Asdiolwl., Vol. @1, 
VO6A% Gppaene6ls6725 UeCareGreansgspindonesiayetheguUeNarand 
Malaysia’. Journal tot Southeast. Asian History. sVol.? 64 NG. 2. 
1965,."pp. /1=-86; Fratices’ Livingston, “Withdrawal from the 
inited Nations — Indonesia’, 1.C.h.0., Vol. 14, 1965, 
pp. 6375646; William R. Harris, "Legal Aspects’ of. Indonesia's 
“Withdrawal *ffom "the United Nations”, Harvard International 
LaveGlub-=JouTnmal;, Vol. 6, 1964-65, pp. L7/2-L88; Y.Z. Blum, 
Pindonesia SeReturnete ther Undtedaiations, ,6u.Onl, 0. Vol. 
dé. 1967, @opanc2265 31+ 
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speedy solution of the problem of "Malaysia" itself", © The 
Indonesian leaders spoke as if non-membership of the United 
Nations would automatically put their country beyond the 
reach of the U.N. sanctions if Djakata were to disturb inter- 
national peace, /9 the truthyis that it is at least extremely 
doubtful whether withdrawal, hence, non-membership status 
automatically terminates obligations already established 
under international: law: »More’ importantly, ,if the UsNn; 
members are willing to carry out the obligations assumed 
under Article 2(6), no non-member state can disturb inter- 
national peace and hope to escape the sanctions of the world 
organization onsthexstrengthxofsthesargument: that .it»is not, 
or has ceased to be; a party-to the U.N. Charter. 

in the final analysis, the claim of-the Charter to be 
the law of the whole international community depends partly 
on the’ self-restraint ofythe great Powers exercising, the 
power of veto, and whether the United Nations can take mea- 
sures to insure that a state like the Communist China con- 
ducts its international relations in a peaceful manner. Lt 
may be observed that Article 2(6) has so far not been exp- 
ressly invoked by any United Nations organ, although some 


resolutions of the General Assembly have been directed to 


69 lNs Dotan n Dose sand SoS; Olovi. » Lexie dunn Intethattonad 
Legal Materials, Vol. 4. 1965, 0p. 309. 
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Dab sSeates Sand@authorities Sintrecard to tquections tof 
international peace and security./1 
The foregoing analysis would seem to justify the 


averibution “of aSiuniversal Gchatacter +to; Doth "the League vot 


Netionsi "and the United Nations: 


Bue Regionalism as a Priweip le Oi en ee aa easOmlanl Organization 


From a theoretical point of view, the problem of regiona- 
lism resolves itself around three interrelated questions: 
What is'a region? What is a regional arrangement? Does the 
political definition of regionalism require the principle 
of voluntary association? The following section attempts 


to answer these questions. 


(a) What is a Region? 


It is generally agreed among writers in the field of 
international organization that the geographer's concept of 


regionalism is inadequate for explaining the political regions 
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of the global system. An extreme expression of this view 


istiound CinvthePsitatenentetnatetpolitical regionalism has 


i Matted Nationg ;e@kRepertory OLresbracticepor sthepUnited 


Nations Organs Supplement No. 2, VOl ene eacteielkes. 1 -obopiehe 
Gharterea(New York: 1964), p. 117. 


ue See generally, Bruce M. Russett, International 


Regions“and the International System: A Study of Political 
Ecology, (Chicago: Rand McNally and Company, 1967), Ch. 1. 
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nothing in common with the endeavor of geographers to des- 
cribe the comprehensive order of physical and cultural re- 


13 To the extent that geographical 


sources, of a-community". 
location plays some part in determining the desirable bound- 
aries of political regions, the fact of geography cannot be 
excluded totally from the calculation of statesmen who want 

top build, security, zones ofp codlective, actions. lite iss a however, 
true that political considerations predominate and that the 
geographical element is usually so defined in purely political 
terms that it tends to have its geographical force emascu- 

" 


Patediac thus «.Padelford hast ricghtive pointed out, thats! [didn 


speaking of "regional" organization... we are thinking of 

those spatial areas which [have] come to be spoken of as "regions" 
as a result of usage stemming from the practices of states or 

of groups of states, the utterances of statesmen, or the terms 

of treaties and agreements between groups of states"./4 tt 

may seem odd from the geographer's point of view to char- 

acterize the area covered by the North Atlantic Treaty as a 
"region". Even if one were to assume that oceans connect 


(ie) 


rather than separate land masses, it would still bedi bri— 


73 Robert Strausz-Hupe, "Regionalism in World Politics", 
Inpernat.ona.l Conciliation, No. 419, 1946, 9p. 11s. (Empha- 
sis added). 
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N.J. Padelford, "Recent Development in Regional 
Organizations | Proceedings), Avs. [ely , 9555p. 20% 


79 Eugene Staley, "The Myth of the Continents", Foreign 
MitatrennVolcndOni No. Beea940-1941, pp. 481-494, 
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cult to understand how Greece and Turkey could be said to 
fall within the North Atalantic area.’® The element of geo- 
graphical contiguity may make it easy to explain the designa- 
tion of the area covered by the Warsaw Pact as a region; but 
LGrisnonlyrvinepoliticahurverns cihatrihe significance, of the 
region can be properly understood.// Political interests 
Father (thanvyterritoriahtepropindgultynaccount for the associa— 
tion of the United States, Great Britain and France with the 


78 Iki fojieul(aie  {ale) EbWeelaliciis 


Southeast Asia Treaty Organization. 
illustrate the superiority of political over geographical 
calculations as the basis of international regionalism, one 

may draw attention to the absence of Canada from the Organiza- 
tion of Américan States, Israel from the League of Arab States, 
South Africa from the Organization of African States, Yugo- 
slavia from the Warsaw Treaty Organization, Hungary from the 
Little Entente, Spain and Sweden from the North Atlantic 

Treaty Organization and India from the Southeast Asia Treaty 


Organization. Thus, it has been well said that "a region 


is any area that takes into its head to call itself a 


fs On the problem of defining the North Atlantic Area, 
seepnarl Devutschseteal., Political Community and’ the North 
Rrlaotic,nredy. (Princeron. Princeton University Presse, 19163), 
pp. 9-10. 


a Grzybowski, The Socialist Commonwealth of Nations, 
(New Haven: 1964). 


78 ReieslsAw, COlLeECtive Defence in’ South wbasteAsia, 
(London: 1956) 3-George Modelski (ed.), SEATO: Six Studies, 
(Melbourne: Cheshire, 1962). 
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(b) The Principle of Voluntary “Association 

Whether "a-political definition “of "regionalism in inter- 
national organization must incorporate and emphasize the 
principle Of voluntary association ts @ perplexing difriculty 
which theory defends but practice invalidates. Van Kleffens 
has written that "an association may call itself a regional 
pact; but ff Tt "has "been *estapiished ‘under compulsion, it has 
no fright to that mamas it “fs then in “fact no more than “a 
sphere of influence, unilaterally established, of the domin- 
ant Power".80 4 regional organization established by com- 
pulsion "belongs to the category of imperialism and conquest", lL 
The principle of voluntary association draws the line between 


82 


imperial and cooperative regionalism. There are two aspects 


to the principle of free will, namely, that no state should be 


“eonpelled = Cor) olin, "and that “a state’ "ls “free to withdraw from 


Te oS. Oulgtey, “Régionaliem ine Transition’; oa. nak. , 
VG: Lusi? Orgs UN Ore ap td DEO gs De wa One 


” HIN tVamrklettens,< ‘Regionalism “and Poll tical Pacts", 
Prelialis ety (VO.ee et onl o Gp OO We ONrotOece tigen. Bliner Mae ht 
of Nations: World Politics in Our Time, (Revised Ed., New 
Works Rancdomshouse, L905)" “pa sO, 


81 padelford in Proceedings, A.S.I.L., 1955, p. 27. 


oe EGY ansidentical distinction, made lnmrespect Of types 
of universality, see Georg Schwarzenberger, The League of 
Nationsand World Order, 61936) ) Power Politics /<(3rd Edy, 
London? 19Gie) Sipepts36 Yet. tsteqiy See above. 
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a regional organization as considerationsof its national 
intesestuidictates 

The question of the relevance of the principle of 
voluntary association may be most appropriately raised in 
relation to the Warsaw Pact and the Organization of American 
StatesibothnoftcwhichsatrerdominatedybyethenUsS«SaRa andethe 
U.S. respectively. The geographical position of some members 
of these organizations leaves them little room to manoeuvre 
in regard to the issue of membership. 

When the Nagy government proclaimed Hungary's neutrality 
in November 1956 and gave notice of intention to withdraw 
from the Warsaw Pact, the Soviet Union moved in and installed 
a puppet government to ensure the, political loyalty of the 
Hungarian leaders to the Soviet-led socialist world of 


83 The recent invasion of Czechoslovakia 


Eastern’ Europe. 
further demonstrates that no strategic state member of the 
Warsaw Pact can be permitted to deviate too much from socia- 
list’ orthodoxy let alone’ to contract out of the Warsaw Pact. °4 
Because of the, geographical position of Poland, East: Cermany 
and Bulgaria the Soviet leaders are not likely to tolerate 


any attempt to contract out'of the regional defence. system 


or to weaken their. commitment to the integrity of. the socialist 


83 See F. Fejto, Behind the Rape of Hungary, (New York: 
David McKay Company, Inc., 1957); IT. Meray, Thirteen Days 


that Shook the Kremlin, (New York: Praeger, 1959). 


ae See Chapter VII below. 
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system. The Soviet Union may tolerate Rumania's dissidence 
or national socialism in Yugoslavia and Albania but this is 
only to the extent that socialism in those countries is not 
alleged to be in danger of being subverted by the so-called 
yoounter- revo. ution ary) fiomces ay Iktec anssbe: said sthat: athe 
socialist international regional system in Eastern Europe of 
which the Warsaw Pact is only a military and political ex- 
pression comes closer to being, in practice, an imperial than 
a cooperative regional system. °° The Brezhnev Doctrine®® 
which subordinates the sovereignty of the individual state of 
the socialist commonwealth to the international duty of the 
socialist states defined by the Soviet Union is a recent 
manifestation of the imperial nature of the Warsaw Treaty 
Organization. 

ts oi 1h pbelanoe Li piicad lan imiadwve, tonthink that dnternational 
relations, ime ther ineetl> woml dof prheriOrganizeation: of american 


States do not show evidence of U.S. domination and hegemony, 


“ Zbigniew (Brzezinski, The Soviet Bloc: Unity and Con- 
fisket St(dambridgene Mastin! Hamverd UnitwersiityaP ress), 119 60)), 
pp.e 445-4)79 -smalsol tthe 0Orecanization: of “the Communist, Camprt, 
Womltd «Rho li tilcs.W Wold. Vidi, L961 2 tpp.. U7 -209s George Modelski, 
The Communist International System, (Princeton: Center for 
International Studies ~h60) Rat. Mitchell, A. Theoretical 


Approach to the Study of Communist International Organizations, 
(Stanford: 1964); Kazimierz Grzybowski, The Socialist Common- 
wealth of Nations, (New Haven: 1964); Yacobson, "World Secu- 
tity “awd Reclonal Arrancements, Proceedings, sAws.lsi., 1950, 
joao hs es 


86 Text in International Legal Materials, Vol. 7, 1966, 


p. 1323. See Chapter VI below for more extensive comments 
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the character ot US2S “Latin Anerviicean rellation's’ Utifers not 


in kind but in degree from that of U.S.S.R.-Warsaw Pact re- 
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lFabiedhomsr AMe nda hmelimee in Venitlon= aun Gitlatenalamana lnm thre 


Dominican Republic to prevent an alleged threat of inter- 
national communist conspiracy in the Western hemisphere 
indicates that the United States and, indeed, some conserva- 
tive’ Latin’ American States, ‘cannot sitand idly by and watch 
an OAS member contract. out of the’ ideological framework of 
the Western Hemisphere. °8 The OAS could afford to exclude 
the Castro Government of Cuba from participating in the 
regional arrangement °9 only because the latter's communist 
regime can be politically and military quarantined to prevent 
it from constituting a serious security gap in the regional 


90 


defence system. Almost® half ‘a’ century ago’ the U.S. Secretary 


of States, Charles Hughes declared that with respect to the 


Garribean’ Win) particular, if *thevMonroe’ Doctrine ‘did’ not exist, 


onl 


it would have been necessary to invent one, A member of the 


ltd fe Fawcett,  Lntervention in, mternatcional Laws A 
Case Study of Some Recent Cases'', Hague Recueil, Vol. 103, 
LI6L (1i), pp. 348-421: Schwarzenberger, "Hagemonial Inter-— 
Vem lao. “sy eV Ws Age Oli LOR LOO Nl DD. 23.0—7 Gol, 


88 see Ghaptery Vi ly bel ows, 


89 OAS Official Record OEA/Ser. C/II.8 (English) CORR. 
CUS62) pps leo la Ves. Dept. os: State, Budderin. | Viol. 46, 
No. cl 082 6 Reb.» lO I962R pp. 278-263. See Chapter Vil below. 


99 See Chapter VII below for an analysis of the Cuban 
missile crisis. 


91 Charles Hughes, "Observation on the Monroe Doctrine", 
Apel le Ol EL Oro), Den Ow), 
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OAS can contract out,;jiof,.the «-repional organization; but such 
“freedom, is far from being, an-insurance against the fact 
and implications of American leadership of the OAS and of 
American hegemony in the Western hemisphere. For the Latin 
American republics, the choice between membership or non- 
membership in.the OAS is not, a profound one in so far as 
their ability to pursue an independent foreign policy which 
the United States considers detrimental to its national or 
hemispheric security is rather limited. Canada, whose member- 
ship in the Inter-American System had usually been opposed 
by the United States until after the 1939-1945 war,?? has 
exercised the right to decide whether or not she wants to 
seek membership. The decision to stay out has become "accept- 
able" and "respectable" only because she is a reliable ally 
of the TUnbkiedp,States:. eaGanaidals! defence agreement with “ihe 
United p»itatesgesinmdisreckiy Links shemert.o thewhole American 
defence system. 

Im asthe dightiof.mthe aboveconsiderations, it may be 
asked whether it is realistic to insist upon a dogmatic 
application got thel principle rvofiiuvobuntary association. It 
Wiesel He Poon bia hyagtoecommon! seiee toiainsist that ned then goie 


Warsaw Pact nor the OAS is a regional organization. MThe 


af F.HD SowardvandeA.M: Macaulay, Canada end the-Pen 
American System, (Toronto: Ryerson Press, 1948); D.¢@. Anglin, 
"United States Opposition to Canadian Membership in the Pan 


American, Union: “A *Ganddian View, international Organization , 
Volecto, © Lool, pp. Lio": 
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dilemma a theoretical analyst of regional organizations con- 
Eronte, ih) (this type: of situation can) be avoided if “the, analyst 
considers all regional organizations as capable of being 
classified along an analytic continuum ranging from the 
theoretically wholly decentralized and voluntarily organized 
at the extreme left to the most centralized at the extreme 


eight, 


(c) What is a Regional Organization? 


Those who formulated the League Covenant and the U.N. 
Charter deliberately avoided placing any explicit construc- 
tion on the meaning of regional arrangements.?°? At San 
Francisco, the Egyptian delegation proposed the following 
der tii tion: 


There shall be considered as regional arrangements 
organizations of a permanent nature grouping ina 
given geographical area several countries which, by 
reason of their proximity, community of interests or 
eulturad Wineuistic: historical or rspirituale ariini— 
ties, make themselves jointly responsible for the 
peaceful settlement of any disputes which may arise 
between them and for the maintenance of peace and 
security. dntitheit region, as well as for the safe-— 
guarding of their interests and the development of 
economic and cultural relations.?4 


Drei tdecinittioniiwasstrejected.c Ihe Charter, like the Covenants 
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Egyptian Society of International Law, Egypt and the United 
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takes cognizance of regional arrangements largely and expli- 
Chole mace mcomtects OF Une humotionme OL tive eiat nN teneamce Om 
international peace and security.?9 This is hatdly surpris— 
Iie View FOr tie fact that both the Veague of Nations and 
the United Nations are primarily dedicated to the maintenance 
of peace and security. It should not be supposed that because 
tnesU.N. Charter does not mention economic Tuncllous sin 
Articles 52-54, regional economic organizations are not per— 
mitted under the Charter.?° ie Goodhart correctly points 
CULE, Vaoubt cannot bes thrown on the validity of an arrangement 
because it ralle outside the terms: of Article 52 as it fs not 
Necessary to prove, that such an arrangement thas been recog— 
hized by the Charter: it ms only necessary to show that there 
Pe Op DPOvisi om simi tine Or proliba tine tsach ar arrangement".°/ 
The contentious lesal issue concerning the proper inter 
pretation to be placed on regional arrangement has become 
Pare byte. becker Keleens juridical argument aboumwhe ther 
NATO, a collective self-defence organization, isi a regional 
arrangement Within the meaning of Chapter VillVofL the Wan. 
Chacter, p.lhe proposition that NATO is net war regional, arrange— 


Ment Ofeithe kind permissible wander the UN. “Charter was "first 


22 ea ollen Coweta ie eennt «i2is aN. (Ohanteme glAr i. (1-54, See 
Vekentehouky NlerReégionaliieme eit lL O.NM. 9 RiG.D.1.P., Vol. 58, 1955, p. 408 
96 Kelsen, The Law of the United Nations, (1964), p. 321. 
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advanced by the Soviet Union in 194998 put the claim that 
NATO is not a regional arrangement within the meaning of 
Grapter*VEFL*of tre Charter ie “the -frornmulation *of sir Erie 
Beckett, ?? a former Legal*Adviser to the British Foreign 
Oriteed : 

Stated "briefly **Beckett's main "thesis is that "“arproe— 
vision in a treaty between a group of States which provides 
for that group being used by the Security Council for enforce- 
ment action against one of its Members is the hall-mark of 
a regional arrangement and distinguishes such a treaty from 
other treaties between groups of States which provide for the 
settlement of disputes by pacific means and provide for 


collective self-defence", 199 


The basic assumption, it should 
be noted, is that. regional arrangements are defined exclu- 
sively “1h tie “context «or Chapter  VELIMof thevUsN. Charter: 
Beckett's argument is, first, that the subject-matter regu- 


lated by Chapter VIII does not include collective self-defence. 101 


=e IE AT AS ee BOM) nts on International Affairs 1949- 
LUSO. pps L4—-soPesp. at pp. 29=290s) UN. bulletin, Vol. <6, 
19495 p. 4105 “Seer Chapter VIL below. 


99 Sir Eric Beckett, “Ihe North Atlantic [reaty, Une 


Brussels Treaty and the Charter of the United Nations, (London: 
Stevens, 1950). For a similar view, see J. Stone, Legal 


Controls4of International Conflicts, (1959), p. 247 et. seq., 


J.G. Starké; The ANZUS Treaty Alliance, (Melbourne: Melbourne 
University “Pressy21065) 3 pv*y7o “et. “seq. 
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In reply, Kelsen has urged that matters, "relating to the 
maintenance of international peace and security as are 
appropriate for regional action" do not exclude self-defence 
especially as self-defence relates to peace and security,102 
In any case, it would have been superfluous to mention self- 
defence again under Article 52,103 Second, Beckett contends 
that the. use of force by a regional organization under 

Article. 3 ,ditferssiromytnatyunder Article 51 in so.ftareas 

the fermer requires prior authorization from the Security 
Council whereas forceful self-defensive measures can be taken 
at the initiative of the collective defence organization. 104 
The U.N. Charter certainly permits an exception to the pro- 
hibition. against regional organizations. within the context 

of Articles 52-54 being used for enforcement action without 
thepauthorization Of sthe Security Council, “Ay regional poreani— 
zation "directed against renewal of aggressive policy on the 
part-of any such [enemy] state" can resort to the use of 

force against an enemy state which has neither signed a Peace 
treaty nor joined the United Nations without the authorization 
Ob Lhe Security Gouncil.  Kelsen, thus, richtly contends 


that the. term. enforcement action cannot refer:exclusively to 
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measures*+decidedson ortapprovedtby theeSecurity Council 4in 

as much as no approval.of the Security Council. is needed for 
a regional enforcement action against an enemy state. Kelsen 
reathes “the *conclustone®that "“[t]he use, of! Eorce in the exer- 
cise of the right of self-defence too, is an enforcement 
action in this sense, that is. to say, an enforcement action 
taken, not by the Security Council, but by Members of the 
United Nations",19° Third, (Beckett: arguesvthat collective 
self-defence arrangements are, generally, externally oriented, 
whereas the essential characteristic of a regional organiza- 
tion is the assumption of responsibility for enforcement 
action;#under Chesauthorityrotpthes Security Councity against 
a signatory state which resorts to war or threatens inter- 


national peace, 196 


This particular‘ argument is the. crux, of 
Beckett's thesis. The question is whether this argument has 
any validity in terms of the law of the United Nations and 

of regional self-defence organizations. While it is no doubt 
true that NATO, the Warsaw Pact, the Southeast Asia Treaty 
Organization and the,ANZUS Treaty have in fact been-esta- 
blished to deal with extra-regional aggressors, it seems rea- 


sonable to accept Kelsen's argument that, as neither the 


formulatiton.of Article: ol of, thewUoN. Charter not ithe wording 


ae Kelsen-in AgJL IV LSS Volt e455. 1951.9 ps 26455 The 
Law_of the United Nations, p.1/4 i Seq, 
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OfRATEicle,ssots thegNorth,Atlanticoiteaty,explicity rules 
eutrthe, possible,use of) NATO to,deail with an aggressor state 
which is a signatory to the regional treaty, there is no 
reason why a collective self-defence arrangement like NATO 
cannot be used to maintain "internal" peace. 107 Finaliy., 
Beckett.maintains that the, provision stipulating that acti- 
vities contemplated by a regional organization under Chapter 
Vili+shoulid, be, reported to,the,Security Council can hardly 
belappdicabile’ to a-collective defence organization; if -it 
were, the defence plans of NATO, for example, would be known 
in advance to the Soviet Union.198 
In this study, it is proposed to employ a broad inter- 
pretation of the phrase "regional organization" to include 
both regional arrangements under Articles 52-54 and collective 
self-defence arrangements permitted under. Article 51.107. We 


share the view that the "[Beckett-Kelsen] controversy arises 


from;an attempt to characterize organizations by form rather 


LDvernoh See BOY a0 tes) Voletsiiaonn been tesqam Ges 
tie Law ore thre United Nations, p. Gla et. seq. 


ee Bechet ntODe8 Cites Ds 7 uO— 18. 


LO? Compare Gerhard Bebr, "Regional Organizations: A 
Uniwreo Nations toplen ytAwds belie. VOL. 495, 19507 pe boo 


Bentwichiand (Martin, oA» Commentary on the Charter of the 
Unbtede Nations, (london :s960)), pp. 100-1 LO andrew Martin, 


Gollective, Security: A Progress Report,, (Paris; UNESCO, 
OS 2)i pe tDiPee ol LAS s. Comm selon to study then Omran t zat on 


Of Peace, Regional Arrangements for Security and the. United 
Natiomes,; (Elghth Report, New York: 1953), pp. 19-24. 


ALE Ross, “Constitution of "the United *Natirons> “(New York: 
i950), *p) 166 eb.'seq-. 


pee 


; 


o) 


> paede songargas he At igob of. er to eaw wv stanepoavailai ane 
fi on at sxeds KoHOT3 Lenotysx edt ot ytotengte «ab cette 


_OTAM ed 2L dagmagdgats soustob-Thes esvistoslica 8 ie 
eVlienit {OL sseoq “Peiterar™ atesaism of boeay od Jonmas 
-tion ten? gatipiugisa sotaivotq sit 3sdt enkegatem 3301998 
teigeadd rsbAY cottestasgio Lenotgex s vd bstelgquetaes aabpty. 
gibva:s nao [Loauod yttivoeé afs oF hetroges od biuede LLIV 
$y 2b jmotssskaegio sooeteb esvisoelion a of sidaotiqgeied 
awond ed bluow .alamsxs 102 .OTAK to ensiq Ssonsteb eft .atew 
G01 - so kau tjsivos sts ao ‘so aevbe jat 

sge3cat beotd « yolqns oF heaogqotq ek JF bate aids at 


sbuiont o¢ “sokissinegto lanotasi1" sesatdq add te nokgadeag 


mW evigosilos bas se-S$¢ esistizA tebuu etrenegassts Lenotgas dvad 
y aW ROL ya slakiasA rsbov betilmisq einomeguetts& anneteb=ties 
@eaixe versvoiscos [aselsx-taed5sd)]" ods sadt woky sade stade 


Getjar arot yd enotissiregis oxixvestostedo 63 tqmetiea me mos2 


Be STE Ne ee = aio) eta 
(poe «se S12 1g tte be * 


~BL<dL .qq ,stEoo.go 4 tisise8 bid ole 


-  #& tenoltssingsgx10 [snokgea" ee’ agate i oxi 5 SOs (@ Get ¢ 5,4 
2faL .q ~ccel ,C& sLov | st,  "aeldo am Pa a 
a3. to tos'teH9 sij no BITS , 
q@itusv waxboA ;0L1f-00L «gq 
(4002500 talzes) «23 ey 
+ perch t tae od2 yhyuie’ a 
gt) bas ws t 1wbsPet0 
ao OL £q (7 
+ #10Y weit) 


ee. 
| 


40 


than -by tfunotion gsd6 “beige either organizations “inl tcol lective 
self-defence or regional arrangements".119 In order to avoid 
such a controversy which leads nowhere other than to a dead 
end, we accept a functional analysis. of Articles 51-54 which 
permits: sus to define “the relationship of “any “linited member= 
ship organization of states concerned with peace and security 
matters to the United Nations on the basis of the. specific 
function pthe "regional" “organization is’ performing at a parti- 


@unleans time, ttt 


Ly, Universal—-Regionalb Relationship ani the, Hands of Theory 


Builders 

Any study of the theoretical aspects of regional organi- 
zations dealing with security matters should give the problem 
of universal-regional equilibrium a special attention. iste Aiks 
primarily within this framework that the important questions 
of compatibility, discongruity and complementarity can be 
fruitfully examined. The mere fact that the twentieth cen- 
tury statesmen have not actually considered both forms of 
international organizations in mutually exclusive terms on the 
basis that one is absolutely and theoretically superior to 


the other, but, rather, have been willing to experiment with 


tal D.W. Bowett, Self-Defence in International Law, 
(Manchester: Manchester University Press, 1958), p. 222. 
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both forms of organization reflects the belief that a proper 
operating relationship can be worked out between them. 

A theorist trying to formulate hypotheses on the con- 
ditions of universal-regional equilibrium in international 
politics faces a rather lesser set of problems than a national 
foreign policy maker who sees the universal-regional relation- 
ship as a continually changing one dictated by the demands 
of national policy and of the effectiveness of international 
peace machinery. Stated cogently, 


Thevgreatedifficultys?.*is®flot toeo®secure agreement [on 
coordination] in -principle, but to work out. the moda— 
lities. Shall. coordination be given structural form 

or be sought merely in the realm of action or procedure? 
Shall collaboration be obtained by asking the regional 
organizations, once. set up, to seek this result by 
communicatine* onerwith another or with the central 
organization? Shall it be sought by giving the central 
organization power to impose it upon the regional 
organizations? Or shall the original creation of the 
latter be left to,.the central international authorities? 
Having local agencies set up from the center would pro- 
duce the desirable result... but would probably not 
satisfy the devotees of regionalism, or the most eager 
among them. Asking local. agencies to cooperate volun- 
tarily would be too uncertain and leave the burden and 
power too largely in the hands of the local authori- 
ties. Giving the central organization power to impose 
order seems to be too drastic, almost more drastic than 
the central creation of agencies, and indeed to be 
quite unworkable 112 


In working out the modalities of universal-regional relatior 
ships, one.must, pay due.respect to,the degree and level of 


imtegration:.of the international.sociéty.'’ More importantly, 


112 pitman Potter, "Universalism versus Regionalism 
in, interne thonas. Orsanigatton , ALPaScR., Vol. 37, 2943), 
Dp. 860. 
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the modalities of coordination must be regarded as merely 

a phase, a short-run view of a continually evolving politi- 
cal reality. Before we examine the system of coordination 
formulated under the League Covenant and the United Nations 
Charter, 113 we propose to survey and criticize the theoretical 


work in this field of universal-regional relationship. 


(a) <A Critique of Liska's Multiple Equilibrium Model 


The most outstanding, though not completely satisfactory, 
work in this field is George Liska's theory of multiple 


ae According to Liska, "many of the advantages 


equilibrium. 
of regionalism and all its consistency with global organiza- 
tion depend on the extent to which the two organizational forms 


115 This presupposes a defini- 


are in reciprocal equilibrium . 
tion-or a statement of. conditions’ under which any inter-=- 
national organization may be said to be in an equilibrium 
position. Liska singles out three-variables to which equili- 
brium status must:.be-related, namely, the,structure of the 


organization, the commitment of its members and the func- 


tional and geographic scope of the organization. In his own 


Lee See ChaptersII and IV below. 


BLS George Liska, ‘International: Equilibrium: A Theore- 
tical Essay onthe Politics and Organization of Security, 


(Cambridge, Mass.: Harvard University Press, 1957). 
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words, 


A eomposite,organization is,in, structural,equilibriunm 
if there is an over-all correspondence between the 
margins of restraint it imposes on members and their 
willingness to tolerate them; if the ratios between 
the influence exercised by individual members and 
their actual powers are not too unequal; and if the 
respective powers of the different organs correspond 
to the composition of their’ membership.... More 
important than the structure is the commitment of 
states participating in an international organization 
---e-What matters is that the actual readiness of men- 
bers to perform correspond to their formal obligations. 
A disequilibrium between readiness and obligation re- 
sults in pressure on the commitment toward its reduc- 
tion, decentralization, or evasion, which tends to be 
cumulative. And, lastly, an international organization 
iseingequidibriumep witha respect: to,its. functional - scope 
when the functions and jurisdiction which it actually 
exercises correspond to the extent of the needs rele- 
vant to its purpose. Depending on. the adequacy of the 
area covered by the organization, its geographic scope 
can be analyzed in analogous terms. 


Reduced to its essential elements, the above passage main- 
tains that institutional equilibrium exists when the. distri- 
bution of political power outside any international organiza- 
tion corresponds to the location of power within the inter- 
national organization. Liska then proceeds to formulate a 
theory of universal-regional equilibrium based largely upon 
two requirements. A universal and a regional organization 
are considered to be in reciprocal equilibrium "when the 
scope of their respective functions.correspond to their geo- 
graphic scope, Che Composition of their membership, and the 


jay) 


needs they are to serve". Furthermore, "the two forms 
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must mutually reinforce each other by a proper differentia- 
tion of their functions on the one hand, and their recipro- 
cal integration under the over-all control of the more inclu- 
sive body on the other", +18 Liska concludes that, in order 
to meet these requirements, "the regional organizations must 
have a primarily internal focus, i.e., must be chiefly con- 
cerned with intraregional peace, security, and welfare, leav- 
ing priority in inter- and extraregional security and other 
problems to the world body; the integration of the two forms 
is furthered by structural and: functional devotailing, mutual 
checks and overlapping membership, and the ultimate supre- 
fldaey"and Control oef"the*central body acting as axcoactive 
framework for regional arrangements". 19 

Liska's theoretical formulation invites criticism on 
Four timain®erounds.SeFirstibitSias®a Static bias} tihePreka= 
tionship between the universal and the regional organizations 
is seen. primarily as a function of the constitutional law 
of international institutions rather than as an evolving 
process determined, in large.part, by the dynamic forces of 
Lmeernattonal spower polities, earhe fact mMustebe atcep ted 
that the relationship between the universal and regional 
organizations’ must. be, and has in practice always been, de- 


termined in the light of policy considerations and: the need 


118 sya. 


119 ibid. 
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for effective action.129 Liska shows an awareness of the 
importance of "policies and predispositions" as significant 
variables that give shape to the operating relationship 
between the two forms of international organization;1/21 but 
these variables are left out of the theoretical formulation 
probably because their inclusion would have altered funda- 
mentally the character of the universal-regional model it- 
seif.° Second, the implicit assumption” that a”-~line” can always 
be drawn between regional and extra-regional problems can 
easily be*falsified by concrete historical evidence. Third, 
the formulation either postulates a more developed inter- 
national system than presently exists by assuming the model 

of an international federal political system or does not 
sufficiently take into consideration the fundamental division 
of the present international system which has so far prevented 
the emergence of a tight superordinate-subordinate status in 
the relationship between the universal and regional organiza- 
tions. 122 Fourth, although Liska draws attention to "the 
Structure amd internal equilibrium of”“regional organizations: , 
"the fact of Great Power regional hegemony", and "the anta- 


ZOnNLStLeC naturesot thesmostppolitically relevant pegional— 


security organizations", his analysis remains notoriously 


120 see Chapter VII below. 


at “TViskay op, bits, pp. 11395 1484161, 


te See Chapter V. 


_» @f3 Yo avonsiows AE 2worte ederd OSE nottany wi 
Javollingia es Wgeothtecq=iberg bas setatiog" 20. : 
qbtianotdslss ghigorsqo sito aqede oviy aan 

avd {$1 gotaasine gto lLéedoktatresnk Xo anzo} owt. prone 
gotseiumsa% feshitserosd? 23 20 390 32391 oxs voldobray paeds 4 
=sbay) bezels oved bfuow soieulont 12983 seasoned: qidsderg 
-3t isbhom Teovksenetautay tap 943 10 tYotoaredo eda yilesasa . 


 pyawis ee) sedi s tedi notiqmuacs ttokiqmt sA3 ,heeasd thee 

pao emeaidorq (srotygs1-stixs bos Isnotget nsewisd owetbh od : 

ys pbebdT. .ooasbive Iestrojsetn stsron05 yd helttefsa? ed yitess | 
<tetal badolsaveb Sitom B ssjetudeue tsdifts nokvaiumyo? ads 

febom edo gnimvees yd ateixs Yitasesig aan mesaye issottsa | 

jon es0b xo meteve Isotsitiog Is1t9bsi {sqcltisuzesat ma °20 _ 

@oletytbh Latgemsbout siz aotisrshtenoo ojnt sass ylonglotitvs / 

| beraevers est os esd dotdw moteya Levotisaisinl tmaesT@ od2 to | 

x 


_— gutede seenibroduessisnibiorsque tdgii s zo ondogszeme eds 


=sitasgi20 lenvotgor bas Ls2ievinu siz meswisd qidanottales oda 


: 

en9” of aolinesits ewsib sdatst ndguocdstzs AS SOS S$ waots ¥ 

| : 
Die saniica. Lanotget to muiadiitups Leaxetnt ban oxgaauaae a 


—pinea efi" bus ,"yroosge! Leaathge1 isw0od dasTDd to: tom’ oda" 


-igsotge1 tasvelsx yllsostailoq deom si3 to othian ato sane, 
igihs 


1 .woled Iiv t9sqged> ase O82 


i j ‘i : ® 
. - Daideian » PEL *99 « rats “99 cntens 18 
2. Vv x03 q9sipyene SSE 


— } 7 a oi ay ss oe a 


46 


one-dimensional. Problems of equilibrium are seen solely 

in terms of universal-regional relationship, rarely also in 
terms of stability in the relationship among regional organi- 
zations expressed through the linkage between the politically 
relevant regional sub-systems and the "dominant system"123 

of the international community. A problem which Liska deals 
with competently, but which he does not integrate into his 
formulation is the theory of Great Power orbit. Litwmics *hawd 
to see how one can go about positing conditions of a satis-— 
factory equilibrium between the universal and the regional 
organizations without: considering the role of the big powers, 
especially s.the,United.States-and,the Soylet Union. For the 
purpose of high politics, the contemporary international 
systemp,~has a)peculiar,oligopolistic character. The,inter- 
national:landseape is not, only.contoured primarily along the 
wills of the great powers, the most important regional 
organizations are centred around the United States and the 
SevtetaUnion;—soemuch so,that, in.practice, the,concept of 


sovereign equality of states has, to a greater extent than 


123 the term "dominant system'' is borrowed from 
Michael Brechner.whoyused it to describe the.U.S.-Uss.S.R. 
domination of the present international system. See his 
"International Relations and Asian Studies: The Subordin- 
atepStater+System.ofsSouthern Asia’, World, Politics; )Vod. 15, 
NoOwetZne09635,.pP5 9215=295. 


yisloa aes2 a sausnaninune ie Nab 
et ogls ylarer embiemots a9 tanotgea~Lestev saw 
“tEanaxe Lenotgs1 acome qtdanotsater | eae at wt ides, 
yileottifog efi aseswisd sgeantl an ey bseesgxe aaotdan 
ESivaszaye gnentmob" sit bos amesaya-due isacolgox taavafigg) 
| efaob adutd dolidw woldorq A .ydtuummo>s Isnottsazesat ada ho 
eld oiant sisigetnt json esob gd dotdw sud ,yvisaeseqaeoo ditw 4 
been ef 31 -didta 1rsWed see7P Yo yroads eda at notselumza? 7 
-siijse BR 10 enolatbnas gntiteoq tucdé og 8S) amo wod s98 03 : 
lenotysx edi bus Iseteviau sia asswied ovbadiitups yroige2 y 
,eaewog aid ads io slow silt anbxebtenos juodiitw enmotiaskaegzo 7 
eda rol -.aotnY tolvoe ets bas esiec@ bsitnl eft yifgioeqgse ~~ 
Isnotsenysiai yrotodmstpvoo ‘sdt ,evtikiog nigid te geoqivg 
|, paetmt eft .sadonisdo otsetiogogifa isitivosq = ead meseye 7 
_ ants gools ylirasaixg beru6inos yino tom al sqacebosl [saotisa 
lenobgex Jeedxoqm! seom ofa ,axrswoq teetg Sd to siiiw 
: ela bap assoxe boakoU sf bayots hbstings ove enotiatiasgxo ; 
; Qo dqeomoo sii ygaotiasig at ~jadd o2 doum o8 ,nakav jetvoe 


Mads Josdx5 tata89tg £ OJ , 28 estBda. to yiilsups agtetevos: 


mort? bewexsod el "meteya jnosakmob” orga 
+H.2. P.U=,2.0 add adtioaeh oF tf b au osu 


“gibrodu2 od? Seetbus2 asked bas eno. 6. 
otov »Batptlog bixowW ,‘alted sneer eet oO. 


47 


ever before, become a legal fiction, 124 


Bheepo lies as: toi 
many of the regional organizations are directly determined 
or indirectly influenced by these two core-powers. There 
is, thus, what has been called the "spread effect" whereby 
"the alliance behavior of a superpower in one subsystem can 
affect the posture of that power's allies in other subsys- 
tems'; there is also the "demonstration effect" of a super- 
power's influence which helps to establish "perceptual 


links" among regional organizations.12° 


In an ideologically 
polarized international system, an East-West detente (which 
does not entail any abandonment of respective ideological 
position) can be expected, at least, to create conditions 
favourable to international stability if not to a proper 
working of the Charter law of universal-regional relation- 
ship. Stability in the international system has come to 
depend ‘not sonly son. the growing interpenetration, of-~the global 


axis of international politics on the one hand and the 


increasingly powerful regional arenas on the other hand, but 


—_ Schwarzenberger, "The Forms of Sovereignty: An 
Bepaye un. Comparative Jurvepridencouwn Crabs fei) VO 0 eto os), 
po. 264-295: also “‘“Hegenonial Intervention, YsB.woA., 
Voi 23, 1959 0p. 256-2652 (Fawcent, intervention in 
International Law: A Study of Some Recent Cases", Hague 
Recueil, Volw 103 91961 Gh) pp. o4c8—4213 We Briedmann, 
"Interventionism, Liberalism, and Power-Politics: The Un- 
finished Revolution van international” Thinking, uPes 05, 
Vol. 63. Noma2ylobe pp. aloo 1389. 


i Gaanwian Voung, + Politicalpiecontinulties anwthe 
inte raat ona leesysizenua, iWworldePolitics. Vow. 20.) 1968; 
Dp adizO~ IHL». 
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also”-on"the congruence and discontinuity among the! different 
regional organizations. 126 The latter dimension of the 
problem of peace and stability is cogently formulated in 


the: Eighth* Report of the Commission to Study. the Organization 


of Peace: "How might the rivalry between two great regional 
arrangements - the Soviet System and the North Atlantic 
Organization - tending toward a bi-polarization of power in 


the world, be moderated so as to permit the United Nations 
to function more effectively in the maintenance of collective 


security". 12/ 


Liska emphasizes the former but remains 
silent on’ the latter aspect of the problem of international 


political equilibrium. 


(b) The Claim that Regional Organization is a Necessary 
Buplding es loevotnanshrrective World Organization 


An important theoretical aspect of the relationship 
between universal and regional organizations deals with the 
implications of the latter for the former. International 
regionalism is sometimes defended on the alleged grounds that 
it constitutes agnecessary building bloc in, the -edifiicesor 
anyetiectivesworld community. Carn, forvinstance, has 


written that "[a] world organization may be a necessary con- 


Lo) ae hyaou Oe 


—— Commission to Study the Organization of Peace, 


Regional vArrangements for Security-.and the. United Nations, 
(GGA ehtneRepart, New work.) )0953)); pee 2h. 
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venience as well as a valuable symbol. But the intermediate 
Uitte: is tmore (itikely to, ebe tehe cop eratine factor in the itran- 
sition from nationalism to internationalism".128 Holders of 
this view are always quick to point out that the basic trend 
in the evolution of political communities has been in the 
direction of expansion, amalgamation and consolidation either 
by conquest or by agreement. It is argued and asserted that 
the increasing permeability of the hard shell of the terri- 


129 and »aehlience »wiits)icondi tional viability? 


torial state 
insures that this evolution of political communities into 
larger units will continue. 

Schwarzenberger rightly warns against an "uncritical 
acceptance of [this] comfortable principle of -graduainess' 
and asserts with considerable force: "The pattern of non- 
universal federation in contemporary world society presents 
so 8Less- OLfre problem, in relation to the overriding Assue 


of world power politics versus world community, proposals 


For tederations inside Gither of the world’s two halves are 


128 £.4, Carr, Netionalism and After; (london?s Mac— 
miltan, 1965) fp. "45; se@é also ’Bart: Landheer, On thesSocio— 
logy of International.Law and Society, (The Hague: Martinus 
Na vNottyeloGs) yepp. 17-269 65-749 eCcladwin Jepp, "Haliway eto 
19845 "(New York: “Columbia University Press; °1966), =peTsoe 


ne See-John H. Herz, International. Politics -in. the 
Atomic Age, (New York: Columbia University Press, 1966), 
Chin «6. 


130 see Kenneth Boulidine, —Gonilicc tandepepense: FA 
General Theory, (New York: Harper and Row, 1962), p. 272. 
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irrelevant. In other respects, such federations may be 
highly beneficial. They leave, however, the character of 
present-day world politics unchanged", 131 Thus, the question 
of whether the proliferation of regional organizations and 
communities is an indication of the emergence of an inter- 
national community will depend upon whether such regional 
organizations succeed in breaking down the inter-camp ideo- 
LogicaledihiterencesajiWhile thegsticcessful functioning vofia 
web of regional organizations within each of the two most 
politically and ideologically significant zones of power is 
not necessarily dysfunctional for the emergence of an inter- 
national community, it can hardly be expected to promote it 


atethe mosijieniticals-levelLawhere international sintegration is 


lee? 


most rewarding for world peace. Neither the existence of 


interlocking membership in regional organizations which tends 


re Schwarzenverger, Power POlttics, Cord id. ,, Loudon: 
SLevens ang, SOms. 1904). pie O07 6 


SE Schwarzenberger, "Reflections on the Law of Inter 
nationalslnstitutbiones a, Giliak., aViods.e135,.19600, ppng2 soo galso 
Lhe: Frontiers ,o0f sinternational law, ClondonssySteyens sand 
Sone, L962), pp. 2el. Bart Landhecr;, On ichevSociology oF 
International Law and International Society, (The Hague: 
1968), pp. 10-11 makes the following pertinent observation: 
"In the East-West situation... there are very few carriers 
of trans-bloc activities; there is no interaction on the 
rdedlogical Léevel=but there ara “Some contacts via iIinter-— 
national organizations; there is some cultural exchange, some 
tourism and some commerce, but if one were to evaluate the 
contacts in terms of Gtheirecarriersy one would arrive at a 

very small percentage compared to, for instance, Franco- 
German contacts ebeforesl914". ° Landheer’s conclusion sis asvalid 
one: "[N]lo coordinated world society can grow out of coexist- 
ence, ibecause there ie no Loundation for the bellet that if 
EWwOmscocial groups Awand B ares tert to ‘themselves, they wilt 
weOwe tO, aestate OL cuualilty And natural’ harmony. 9 (ps 11). 
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to increase the "interaction opportunities 
states, nor the' existence of regional subsystem interaction 
within each of the two major power-camps vitiates the co- 
gency of Schwarzenberger's contention. As.a matter of fact, 
given the peculiar pattern the formation of regional organi- 
zations has taken under the United Nations international 
System, there is much to be said in favour of the view that 
contemporary regionalism is largely "a manifestation of the 
world in* disorders rather than... an intermediate transition 
to a new universal order",134 
The question as to whether the formation of regional 
organizations has detrimental implications for the flourish- 
ing of a universal organization is, in the final analysis, 
an empirical one. Thus, as Amitai Etzioni has: stated, 
Regional and bloc organizations should... not be judged 
aipriorfiassanti-United Nations or as, undermining other 
global organizations. They might be stepping stones 
to a. global community. The main question is not’ whe- 
ther there are initially intermediary bodies or not, 
but what orientation they take toward global organiza- 
tion. Do they see the bloc organization as the ulti- 
matetsuperiorebody, andvare they jealous of its func-— 
tions and powers? Or do they orient positively to the 


more encompassing global structure? Do they attempt 
to block, to slow down, or to accelerate the: process 


ee For /théesconcept' of \"interactiongopportunity”;.see 
K.W. Deutsch and J.D. Singer, "Multipolar Power Systems and 
Dweernationalsstabpliigty); World Politics; Vol. 16, “No. 3., 
April-1964, pp. 390-406. 


13% Roland Yalem, Regionalism and World Order, (Wash- 
ingiongi Dicey PubipesnetairyssRress;el965) Apwel4iiguseetehapter 


V for further comments on: this theme. 
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of upward transfer [of power and responsibility] to 

the global leve1l?135 
The question as to whether international regionalism leads 
to or promotes the emergence of a globally organized commu- 
nity may be largely academic and, perhaps, improperly asked. 
It seems reasonable to accept the view that regionalism 
will, in some instances, hinder and in some help an evolution 
toward a new wider international order, depending on the 
type of regionalism and on the stage of the development of 
international society or the level of international inte- 


gration. 136 


Die The scope, Objectives, and Methods of this Study 


This study is concerned with one aspect of the whole 
problem of regionalism in international relations: universal- 
regional relationship. The sort of problem to which it 
addresses itself was cogently formulated by the second U.N. 
Secretary-General, Dag Hammarskjold, in his 1954 Annual 
Report on the work of the Organization: 


[D]evelopments outside the organizational framework of 


noe Anitadl, Higioni.. “Atlantic Union. the; Southern 
Continents and the United Nations", in Roger. Fisher (ed.), 
International Conflict and Behavioral Science, (New York: 
Basie Booka), -Mnewy 1964), p. 197. 


aoe P.S. Wandycz, "Regionalism and World Federalism", 
miere ret his tory, Voly 39,8 Now 228, August 1960, p. 91; 
Commission to Study the Organization of Peace, Eighth Report, 


Regional Arrangements for Security and the United Nations, 
GN ewe wy okt LOSI) pen 2). 
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the United Nations, but inside its sphere of interest, 
do give rise to certain problems which require serious 
consideration. In the short view, other approaches 
than those provided by the United Nations machinery 

may seem more expedient and convenient, but in the long 
view they may yet be inadequate. To fail to use the 
United Nations machinery on those matters for which 
Governments have given to the Organization a special 

or primary responsibility under the Charter, or to 
improvise other arrangements without overriding prac- 
ticaland political. .nreasons .- to act thus may tend to 
weaken the position of the Organization and to reduce 
its influence and effectiveness, even when the ultimate 
purpose which it is intended to serve is a United 
Nations purpose. 


the balance.-to be struck here must be struck with rape, 


This study examines the problems arising out of the simultan- 
eous resort to the principles of universalism and regionalism 
in the organization of international peace and security. 
Using the case-study method of analysis, it focuses specifi- 
cally on the degree of cooperation and conflict between the 
two forms:>of. international organization in the. most relevant 
issue-area, namely, international security and pacific settle- 
ment of international disputes, rather than in the, broader 
spectrum of international relations.13°% the relationship 


between the League of Nations and the United Nations on the 


one hand, and the most politically important regional organi- 


ye Annual Report Of; the Secretary-General on stne Work 


OL the Organization, Iovwly.19530=" 30° June, 1954, CoAcO.R:: 
OPTS esis sSuppretenc wo.) (A/2663)) 1954) .p. xi, 


oe Fou aycogentydrcument In. tavour of wtreating) rela— 
tions among nations'on, the basis. of specific issue-areas 
rather than on the aggregate level, see James N. Rosenau, 
"The Functioning of International Systems", Background, Vol. 
eNO e Ss. NOVeEnbetrelIG3, pp. lit l/. 
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zations on the other hand is discussed on two levels: lawl39 


and practice,140 On either level, the analysis has been 


"constitution"™= 


placed in the political context’ cf- both 
making and "constitution"-implementation. Thus, the problem 


of universal-regional relationship is put where it belongs 


- in the center of international political processes. 


aot, See Chapters II, IV and VI. 


140 
See Chapters III and VI. 
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CHAPTER II 


REGIONALISM AND THE LEAGUE COVENANT 


LeeLee OduUerLoOn 
Political thinking on the collective organization, of 


international peace and security between 1915 and 1919 was 


1 


very much in universalistic terms. The assumption was, to 


paraphrase Litvinov, the Soviet Foreign Minister, that peace, 


z 


like war, is indivisible. Generally speaking, the rele- 


vance of regionalism in the organization of peace was initi- 
ally overlooked. Thus, neither the influential Phillimore 
Plan, the Hurst-Miller Draft, nor the Draft Covenant of 


February 14, 1919, contained any reference to international 


2 


regionalism. It may, of course, be argued that such omission 


is of no consequence in view of the general principle that 


international law permits what it does not prohibit. 4 Regiona- 


f See generally, H.R. Winkler, The League of Nations 


Movement in Great Britain 1914-1919, (Metuchen, New Jersey: 
Scarecrow Reprint Corporation, 1967); Theodore Marburg, The 


Development of the League of Nations Idea, (New York: 319372) : 


L.S. Woolf (ed.), The Framework, of -a Lasting Peace, (London: 
Atlen. andyalnwine, Ul, 


2 bie N eons we Loo wep. ela? | Cited in. 12d. Tamacougio, 


War and Peace in Soviet Diplomacy, (New York: Macmillan, 
L940) > tp elo 5: 


. David "Mil let aehiceD tat Citigate. oo Vvetant § Vol. "2 5 
(New York: 1928), pp. 3-6) 131-141. 


4 The $S Lotus Case. See Hudson, World “Court Reports, 
Vou. 82) F< 19-2 729.3 WP SCE 35), “pe 20 tat ps 45° 
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lism was admitted into the Covenant through the "back-door", 
that is, in a determined attempt to constitutionalize the 


) The events which escalated 


Monroe Doctrine reservation, 
the political value of regionalism, and which, consequently, 
compelled the Wilson Amendment to Article 10 are too well 
known to be related here.° 

The Covenant’ of the League of Nations. permitted the 
existence of limited membership organizations. Article 21 
states as follows: "Nothing in this Covenant shall be deemed 
to affect the validity of international engagements, such 
as treaties of arbitration or.-regional understandings like 
the Monroe Doctrine, for securing the maintenance of peace". 
Anysexamination* of > the*® constitutional and political” basis of 
international regionalism under the League of Nations system 
must pay due attention to three important considerations. 


First, as one examines closely the discussion of President 


Wilson's proposed amendment to Article 10,2 a discussion which 


Hans Kelsen, "Legal Technique in International Law: 
A Textual Critique of the League Covenant", Geneva Studies, 
Votes io? *noer6e 1939845" 152% 


6 Denna F. Plenming, lhe United States andethe wearuc oF 
Nations, (New York: Putnam 6s Sons) 1952) (pp. Miss ljiee wi iver, 
Opec lte ye VOlw hs DD wu Oot 1. 


I Code. Jol4e (LondoneehiMassOn wlolo 4aueNeUr ie moe 
Hepriary 2o2 0s Pian hice bade ls be amp Das oVOle gos ole LD po. 


UZo-L40e [HUdsOu, Liber nuttonalsLepis lation, VOlmel spp. 2-1). 


8 Article 10 states: "The Members of the League under- 
take to respect and preserve as against external aggression 
the territorial integrity and existing (continued on» page:.5/) 
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focused almost wholly on the Monroe Doctrine,” 


onegecanhhardly 
escape being struck by the fact that Article 21 does not 
sufficiently convey the model of universal-regional relation- 
ship which emerged at the Fourteenth Meeting of the League 

of Nations Commission on April.10, 1919. The relationship 
between the League and "regional understandings" seemed to 
have been more clearly perceived in the discussion than was 
actually formulated in the Covenant. It is relevant in this 
context to recall the comments of a noted English legal scho- 
lar on the Covenant as a whole. Sir John Fischer Williams 
pointed out in his study of the League Covenant as a legal 
instrument that "[t]he Covenant is not expressed in technical 
language; no British parliamentary draftsman would own it as 
hie childs) it is ca*sketch,or,-perhaps it is better to usay, 
an impressionist picture.... It therefore would be a mistake 


to examine the Covenant with a legal microscope; it must be 


looked at with the naked and human eye of the student of 


8 (continued) political independence of all Members of 
the League. In case of such aggression or in case of any 
threat or danger of such aggression, the Council shall advise 
upon the means by which this obligation shall be fulfilled". 


9 On the Monroe Doctrine, consult Dexter (Perkins, A 
History.of the Monroe: Doctrine, (Revised Edition, Boston: 
Little, Brown. and Company, 1955); J.R. Clark, Memorandum on 
tleeMonroe _Doctrinéyi(Washing tone. Gi Ps0o9n19390) eehiran 
Bingham, The Monroe Doctrine: An Obsolete Shibboleth, (New 
Haven: Yale University Press, 1913); Pearce A. Higgins, 
"The, Monroe, Doctrine s,gB.Y. Belle, Volue5, 1924, po. 103- 
LLB. 
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poditicss,eoriperhapss betters ofethelpractitionéergof ethat 
art", 10 Second, Article 21 must be read in relation to 
Amételeseés(S) £404). 5h11, al 26el3sel5eand 20ceelLtedstoniyuby 

so doing that the League model of universal-regional relation- 
ship,can be best understood. ‘Third, the constitutional 
relationship between the League and regional arrangements 
should be examined in the context of those political develop- 
ments in the life history of.the League of Nations. The 
Covenant, as President Wilson remarked, "is not a straight- 
gacketsibuttagvehiclesofelifes) A living sthingsrt.egaevebicle 
of power, but a vehicle in which power may be varied at the 
discretion of those who exercise it and in accordance with 


the changing circumstances of the time", 11 


2% PhewDraitingehistoryvyotsArticleszl; The*Covenantéand tite 


Monroe Doctrine 
bangorderl togseocure saneexpliceit (MonroepDectrine recogni 
tion, President Wilson proposed the following amendment to 
Article 10: "Nothing in this Covenant shall be deemed to 
affect the validity of international engagements such as 


treaties of arbitration or regional understandings like the 


He Site JOunekischer Wilitams, Some Aspects sor tite 


Covenant of the League of Nations, (London: Oxford University 
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Monroe Doctrine for securing the maintenance of peace",12 

The ensuring discussion on this amendment did not centre on 
the question of whether or not regional arrangement should 

be permitted, but on whether or not the Monroe Doctrine should 
alone be singled out for explicit mentioning in the Covenant. 
There was, however, an underlying presumption that regional 
arrangements could co-exist with the League of Nations only 

as supplementary adjuncts to the latter. 

The response of the members of the Crillon Commission 
especially that of the most politically important ones was, 
as one may expect, dictated by considerations of national 
interests. Britain acquiesced in the proposed American 
amendment because it served her interests. The clearest 
evidence that this was the case was Lord Robert Cecil's reply 
to Wellington Koo's vigorous insistence that it would be 
sufficient to mention only the Monroe Doctrine in the proposed 
amendment.+3 Lord Robert Cecil let it be known that Britain 
had important reasons for desiring to retain the word "under- 
standings jechccording Ntothimg "|s |e farses thesbricicnh 
Empire is concerned therevare other understandings.) (hor 
example[,] there is the ancient understanding concerning 
Arabia, and the new understanding with regard to the Kingdom 
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relations", 14 


The British reservation on the Kellogg-Briand 
Pact of 1928*wasYperhaps *moretexplicit ten the! nattrevof, other 
"understandings". The British Government declared: "[T]here 
are certain regions of the :world the welfare and integrity 
of which constitute a special and vital interest for our 
peace and security".1° 

The initial French opposition to the American amendment 
can only be understood in the context of France's “insecurity 
complex". The Wilson proposal was an amendment to Article 
10 which was then generally, though erroneously, believed, 
even by President Wilson himself, to constitute the. backbone 


16 The French statesmen: seemed to fear that 


of the Covenant. 
the proposed amendment would create uncertainty about the 
faithtulVYand prompt -execution ofYthe ebligation under Article 
10.17 The French delegate, Larnaude, read into the. amendment 
a possible excuse for the continuation of the United States' 
policyMofsindifeerenéettowkuropeanvafiairs. "@CEvery?tine 


liberty had been threatened, either in America or in Europe", 


commented Larnaude, "the United States had either acted upon 


14 Milles. ibad.,. Dp. 440,  CHinphasic in the: orieunes.)), 


ee Gmde 3109.) CL ondon eH MeGwO, 1929). ye 2 oren Te A. 
Docunentsyon, lutexnational Affairs 192854(1929), spp. 1=14. 


1s Hamilton Foley, Woodrow Wilson's Case for the 


League of Nations, (Port: Washington: Kennikat Press, Inc., 
SW RE Tae mia 


t{ Yidlerjsop. eit., Vol. 2, p:.447. 


79 4 , > iT —s a ‘ 
: 0a " i 


. bustta-yaollor inn ondierealy 
| ‘geuo0 io syetea ade nd FIOtiqes stom aqedtoq rs 
exed(T)" ;bexn1oeb gndmaxevon datsisd ot 
de qaivgstat bus oveifew ons bisow eda te dudes te37 
+u0 sot doeoxsint Leiiv bra Lstoege 8 odustaenbs aained) 
3 "q1tsysea bes epeag 
a JHonbesansa anobvews aid o2 iia det cleo dsaert isitsiat sdT, ap Va 
) Yatzvse2n0t" e'aogatt to 2xs2n09 ond nt bootersbau sd glace nas 
efoisxA of tuemhnows os eav ledogdxq moeliweodt ."xelqmoo 7 
sbavetiod ,ylevossorrs dguods ,vyilserenes oot esw dotdw Of 7 
eaoddead afd stusiiengo oF ,tieamtd moeliw insbhast® vd seve 7 
7 


ged tavt of bomsuse nemestaze donett sat Ol spenoved sda to _— 

sid twods viantsitscau etjss19 biluow tasmbnome beacgorq os : 

2 @latzs1A xsbnv ootisgtide aft to noltussxs Jqmotq bas tutds ket ' 

pheabasns oft ofnt basi ,sbuenxald ,stageish dodexa edt SL .on | 

WHoers22 baitn sia to notisbntisos sa3 sot .seusxs eldbeeoqg 8 ; 

amti yusvi' .ettatis aasgoiwh of sonaTets tbat Box RE: 7 
queqosoa at.to sobxemA at x9dils ,benstsesdy osed bee, ved 


he 
‘moqu beige todjia bad eotast2 bes ind oda” .obyamsei psi: >t 


(OSCE, 40.2 MH of peobn ot) mre 
eri 


q 
’ Cesel) 2 skh bate Sil i 7: as 


4 202 ses). 2 ‘woul M, 
oe! <Bear JsAtause 36 


i] ad 


| iT. ‘ 
Vea 7 fh oe 


6 


the [Monroe] Doctrine or had reserved the right to inter- 


vene".18 This was unmistakingdytancritiques,e£ thesUss- 


foreign) podicy,ofsisolationismevis-a-vis.Europeyand,of 


aggressive military intervention in Latin America.l9 tLar- 
naude sought assurance that the Monroe Doctrine would by 
no means prevent the United States from active participation 
in European affairs. 

If France was concerned about the anachronism of 


American isolationist foreignepolicy ivis-a-vis Europe, BRoréu- 


gal seemed to be interested in the other side of the Monroe 
Doctrine coin - the question of whether- the constitutionaliza- 
tion of the Doctrine in the League Covenant would provide 
justification for excluding the new peace organization from 
dealing with disputes between two of the League's Latin 


American members. 29 


The Portuguese delegate, Reis, felt 
strongly that. the amendment, as it stood, created a presump- 
tionsinefavourlor«therconpatibility.,ef the-Monroe: Dectrine 
with ,-the 7)Covenant.erln-.order+thatetheyquestionsof compati- 
bility might inotObe\prejudged, .Reisesuggestedsthat ther follow- 


ing phrase be added to the amendment: "so far as the Monroe 


Doctrine is not inconsistent with the League".21 Et ew td 


LASRAOG Sr ig piece, Vol . Be, Ve Beolay ten hp eye, 38 


oe See Chapter VII below. 
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thus, be seen that the French and the Portuguese position 
reflected ctheeview uthat tthe permissibility and ccreationijof 
regional arrangements should be understood neither as res- 
tricting in any way the obligations of League membership nor 
as imposing limitations on the. geographic scope of the 
jurisdictional competence of the League in so far as the 
maintenance of peace and security was concerned. As we shall 
see, President Wilson found this view congenial, although he 
declined to offer any authoritative definition of the Monroe 
Doctrine. Puliei esiva die treiturni tt o) ehdrs!. poiwn ten ater. 

The Chinese objection was of a different nature from 
that of France and Portugal. The Chinese delegate, Koo, 
cautioned the Crillon Commission against the use of so broad 
a word as "understandings" because "[a]s the amendment stood, 
it might uphold understandings which might become obsolete, 
and might also include future understandings". 72 With the 
advantage of hindsight, it would seem that in.the light: of 
Article 19 which recognized the need for "peaceful change" 
and of Article 20 which provided for the automatic abrogation 
Of any treaties existing before or contracted atter the Coven- 
ant’ if such treaties imposed inconsistent obligations, 23 
Koo's objection was quite unnecessary. But this is only an 


ex post facto rationalization. By insisting that it was sufficient 


Covi dderymopys, Clim Volsm 2st pe 37 ieevoln Lp ead4 4s 


23 See below. 
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to mention only the Monroe Doctrine in the amendment, <4 Koo 
hoped that there would be no loophole in the Covenant which 


night permisy; ior pnovideiiuetit teationlrfior eheideclanation 


25 


of a Japanese Monroe Doctrine for Asia. Whatever else 


might have been at the back of Koo's mind when he raised 


! 


objection to the rather loose use of the word "understandings", 


there weems ‘to*'be. no’ doubt tthat he articulated, the lack of 
terninolopical® clarity? andiprecisti on: that: was! tbo characterdze 
tive: £ornu Watton toh eA Cilla: tZule... 


At Paris a persistent demand for an authoritative defini- 


26 


tion of the’ Monroe Doctrine was rejected because, as Lord 


Robert sees texplainied, Vlany: aitenmpt: at definition’ might 
extend or Limit sigs application". ?2/ A similar demand for the 


definition of a regional arrangement was rejected by the 


draftsmen of the U.N. Charter twenty-five years later. 78 


What, then, was the status of the Monroe Doctrine and regional 


Aoi Trae or ytd, PFU wes, pL PPL vod , op. 45 eeeee.. 


25 MiTleL sop. cit... (\Volw 1, pp. 556.8 On the Papanese 
Monroe Doctrine, see Yasaka Takaki, "World Peace Machinery 
Bid Lie Asda MOnLroe DOCtEine .. Paciiic Atbratcea, Vodan), No. 
12, Nowember, 1932, pp. 941-953: C.C. Hyde, “Legal Aspects 
of the Japanese Prondumcencit=in Relation to China”, A,J.1.L., 
Vol. 28, 1934, pp. 431-443; George Blakeslee, "The Japanese 
Monroe DocEmine si yhoredion wWiitains siVol. Lis 1932-33, 
DD 4 16 41 =681 . 


26 Especially by France, and Portugal, "Miller, op. cit, , 
Vol. (J “pra 44:37. 


‘boiler, top quel tnecVieds e2y app 36943705 Voletlyep. 443. 


J@angaressoe tlt) 4/12, U.Necs I.0s Doc., Vol. 125 
pew 1 10 20 


Ea 


G08 *Ssnombo'oms Si mL eactr3000 so¥noM atta ino wend nem od 


mY este gnanevo.) si at slodqool om ad bivow eredd dari? beqot 
a fotsszelosbh sia rok nottsotitiesl abhiyorg: yo timteq ddgta 
sete xvevecedW SS csbeA 107 ad tadd s01roM seeneqsl s 30 
bestex sd aedw bate w'oot to Aosd edt Jo mest Syed sagee 


. 


Shansersbou" brow std To sau Saool soddat ada ‘of @oliostdo 
my) 20 dost aia Satsiuotiis si defs aduob on od 63 emeae oTedd 
w) eabsetosizaid of eaw Jaeiis noletosig bos yitrvoelo Leotgofoatszes 
IS alskitA 30 sobsetums6? of2) 

Svisertisdjue os Toit baamebh josdYalersq = attest F409 ew 
bso) Be \Sceussed bstiostax sew 8S so bed ood <oxsaieds to sorts 
Svigtt wolsintish se Jqaust7s yas” ,~beatalgxs Ltoe) s1sd0f 
\anry soi Breewob xvsliote A ‘*."notssotiqgs e122 1tekh so basses | 
‘ Sdi yd bs2ostey sbw Jnomegaetrs Levotget s 2o nels hasteb 
BS yous axasy¥-ovit-vyjasvr Isi7Bdd .4.0 sede Be notedtatb 


jigex bos eniizs00 sorncol ait to euissta odd) es sda yaedW 


aa £5 


PaAe (eed .q ft .Fov give .q¢ (S$ .fov ber enn ee 


Besteqet of) cd .act .q ,l .toV ..add «go evortim &S- — 


Wan ee tet 92084 biHow" tisieT oteee! 99a re a bas 4 
he ce sLoV Sc ueeerh sth tond , ‘sutts500 eae bas : 
ry -SbvVH «DAD GECeH-Lae .qq , SOL | yd 7 
ge de. nary < aii 3" 03 notwniet ni sasmeonueno1d 9 2 


sar" , selesatele ye plod~Ied Md é 
teitA ag. ‘ ph 90 a 


“Cb=SERL eau SOV \ pate 
~dto e, <2SIfiM§ .fisgussod bis sonezt yd yileat a 
bh nq gt Je¥ 


A + 
boa, Tu.Tov 400E-GdE .qq ,S «Lov «BbD “go ssousan 7 
SE Lov «pod 2021.9 MU «SI\S\ III 88 veg te - 
rn 


“Ss 7 12 ) 


64 


understandings? Was their existence merely taken note of or 
did the Wilson amendment give them legal validity as being 
consistent’ with the principles and spirit of- the Covenant? 

The statement of Lord Robert Cecil seemed to have been 
accepted: "It [the Wilson amendment] gave to these engagements 
no sanction or validity which they had not previously enjoyed. 
DMimacteptedsrth em iwistctheyawere’.!.icif Migiddd motemake subs tance 
of the Doctrine more or less valid".22 It would thus appear 
that what gave validity to the Monroe Doctrine was not so 

nuchs ttheitfact: that) (tthe) iCovenant meicopnd zed) dt as) that) “ditt 
would not be common sense to deny that such a doctrine had 
existed, had been acted upon, and had been accepted by other 
states".39 although President Wilson was recorded as saying 
that the inclusion of the reference to the Monroe Doctrine 
was "nothing: but a recognition of the fact that it was not 
inconsistent with the terms of the Covenant", 31 he was at 
every turn willing to give assurances which somehow allayed 
the fearwdt Prance: and: Rortugaliiniparticular. dt ods import— 


ant for our purpose to note carefully Wilson's assurances for 


Mime Let, (OD. Gusti VOdeen fig De Os Us 


SUT ha sel aoa cmde 151 101019).4'p a dee oacue Dot. 
Cosa olo7 aloe) Deeds, Oth Y¥rv) Nov 10, October 1928, 
Annex 1064a, p. 1608. 


SAM ill arg tonne cltaye vO 1? 29k PhP 37S seNOdwr sip + A465 
The French delegate, Larnaude properly remarked: "If it [the 
Monroe Doctrine] is not inconsistent with the terms of the 
Covenant it seems... very unnecessary to refer to it". Miller, 
Vol. Lotp. 446. 
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they throw much light on some aspects of universal-regional 
relationships 

President Wilson assured the League Commission that 
“it, foruany»reason, the) MonroeoDoctrineeshould’ take a line 
of development inconsistent with the principles of the League, 
the League would be in a position to correct this tendency". 22 
The President further said: "[I]f there is anything in the 
Monroe Doctrine inconsistent with the Covenant, the Covenant 
takes precedence of the Monroe Doctrine, not only because it 
is subsequent to it, but because it is a body of definite 
obligations which the United States cannot explain away even 
if it.wanted to explain", 33 The authoritative British commen- 
tary on the Covenant suggests that the presumption of para- 
mountcy in favour of-the League did exist. It states: 
[S]hould any dispute as to the meaning of the latter [the 
Monroe Doctrine] ever arise between America and European 
Powers, the League is there to settle in”, 34 

President Wilson also left no one in doubt that the 
explicit recognition of “understandings” like the Monroe 
Doctrine was not in any way intended to limit the competence 


of the League of Nations to settle disputes among its Latin 


American members. The following summary of the discussion 


S2eMidderye LbddtedVOletde bueddd eVolpa2s cpus 271s 
33 Miller, Vol. 1, p. 459. 


pe iCmd a alo Leal O10) seo e oe", 


+S oe ( 
peso a ep 2o atooqes amoe ao sagtt sachecciaintide 
.gidemotselas 


ieds sobeatnmod sugsel s13 bosueae mos.i.w srobheett ' | 


Satl a eter “bivede So122500 sotgoM, S03 ,noeeee ynes s03°, 25" 

eugene! ends 20 entqtootitg adi datw inodebenoont taamqolsvab— hers 

PAE ireonibas etdy to0%705 02 aotsteog es ut sd bivew sugeed: eds 

} od al gatdtyoe et orsds i{T]" sbise yveds te? atnsbiteex% eAT 

& Inaneavod sits  topnsyvo? 63 aAttw gnesetenoodt sakasoo@ soacoM 

$2 seuaosd vino You ,entziood sorno® ait to sonsbacs7q eaede3 

: eiinited to ybod)s et gt sevaged dud ,it of togupssdua af 7 
fieve ysws otelqxs tonmas esseie beathU sis dobdwe anotiegtide 

pens dubsiyd ovtssvitsodaus sit °&."atealqzs o¢ begaswot 2s 


-s1aq lo aoizqmuesiq odd Jafds eresgaue Josasved sf% no yas2 


J 
| 


cesdnan f1 .deitxe Bib sugss1 of3 26 1h0ve? Heygogauae 

sd3) <$301 Sod. do griusda odd of as stugath Yow Baoodgey 
feeqexud bos soktemA asswied seire +evs ee 

. AE “at glatee o3 stend at eugedstd sao setoved 


e453 gand.-dduob mt sao on J39f cals soaliw lew a 


SotwoM sda odtl “egatbastarebau” to notstneeoey dholigzs 
@sngtaqmoo odd Jtmitl o7 bsbasini yaw yns at Jon as satzjo0a 


Wiis! 24% gooms esiuqetb olitoe o3 emotsan to. sugeor ea3 + . 


mofeeuoath oft to yvismmue gniwolloit sdT oe seer | 


E8E gq oS LOY :8b0. Gel Lov Sadr proenae, 86 Hy 


> 2 ee ; -s 


‘A ; ; Bah gat toy 


66 


in the Fifteenth Meeting of the League of Nations Commission 
is-especialily illuminating: 


Mr. Kramar asked whether in the case of a dispute 
between Paraguay and Uruguay the League of Nations 
would have the right to come to the aid of whichever 
of the two States was supported by the decision of 
the Executive Council. 


President Wilson replied in the affirmative. 


Lord Robert Cecil believed that the Monroe Doctrine 
would in no wise prevent the forces of an European 
State from going to America in order to defend the 
rights of the oppressed. The sole object of the Monroe 
Doctrine was to prevent any European Power from acquir- 
ing any influence, territory, or-political supremacy 
enzthe American continent. (¥ihetidea’ that. the: Menroe 
Doctrine would-prevent the Executive Council, in the 
execution*of° an unanimous*decision, from acting in 
Europe, America, Africa or Asia, was a perversion of 
the Monroe Doctrine, and the citizens of the United 
States would be,the first to disclaim it, 


President Wilson agreed, 2° 
It is possible to argue that President Wilson neither con- 
ceded much nor emasculated the Monroe Doctrine because the 
United States, like any other projected permanent or non- 
permanent member of the League Council, could incapacitate 
the operation of the League.Council by exercising an effective 
right of veto which was. indeed the effect of the-League prin- 


36 


ciple of unanimity in decision-making. Nevertheless, the 


passage quoted above supports the contention that the exist- 


35 Miller, op. cit., Vol. 2, p. 383. See, however, 
the action of the United States during the Cuatemalan crisis. 
The U.S led Western: coalition prevented the United Nations 
from dealing with a Western Hemisphere situation. See 
Chapter VII below. 


36 See Chapter VI below. 
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ence of regional arrangements or understandings was not con- 
ceived as imposing limits on the competence of the League of 
Nations to take cognizance of disputes and situations involv- 
ing two or more members of the League anwhere such disputes 
might occur including the Western hemisphere, 

The Wilson amendment to Article 10 was accepted, and 
became Article 21. We must not delude ourselves and think 
that the relationship between the League and regional arrange- 
ments can be determined by citing pre-Covenant discussion 
impontantwageitvis. sCertainly., the actual text of the Govyenant 
may not be overriden by pre-Covenant discussion. However, 
ithis .generally agreed that where the text of a treaty is _not 
SuLtichentivysclear iositselt, historicalsinterpretation is 
permissible ssos;long vas lt isanotiallowed to form the, main wor 


37 It becomes relevant to con- 


sole basis of interpretation. 
sider whether the language of Article 21 justifies our. con- 
tention that there was a clear intention to subordinate 
regional arrangements to the League of Nations. 

In his textual critique. of the Covenant, Kelsen suggests 
thatsthe Monroe Doetrine inyolves)'a limitation of the field 


38 


of application of the Covenant”, and concludes that "[t]Jhe 


a Lord McNair, The Law of Treaties, (London: Claren- 
don: Presss-72961)5 "pp. 411-423. 


28 Hans Kelsen, "Legal Technique in International Law: 
A Textual Critique of the League Covenant", Geneva Studies, 
Vobagl0, Nowe 6, December 19593 p. Lda2% 
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real concordance of these [regional] engagements with the 


Covenant... is only superficially guaranteed". 2? 


According 
to this scholar, what Article 21 says amounts to the follow- 
ing: "If the United States of America joins the League of 
Nations, it shall only benefit from the provisions of the 
present Statute or shall only be obligated by it in so far 
as the provisions are consistent with the principles of the 


Monroe Doctrine", 49 


Such an interpretation is too extreme 

tO, Desaceepecabee,  ftris truer thatthe inglish “text of ethe 
Covenant appears to subordinate the Covenant to the Monroe 
Doctrine while the French text seems to subordinate the Doct- 
rine to the Covenant; 41 but fiers *aPso strue “that bo'rh’ texts 
werecotficial and vauthenticrs The weneral practice with 
respect to bilingual or multilingual treaties is not to reco- 
gnize the superiority of one text over the other unless the 


treaty so provides. +2 


One: (i tet, whitch cannot be Denmored as 
that, in the light of the discussion in the Crillon Commission, 
the language ,of. jAntiche beim the French text comes: nearer 


the model of universal-regional relationship formulated than 


the language used in the English text. In .any case, as one 


32 tT Bild Bhp & Muss, 


“0. Tetde ppe ToaeT55.. 


41 Dexter Perkins, A History sor othe Monroe Doctrine, 
(Revised Bd., Boston. lbttle. Brown and) Company, 1956) > p. 297% 


Williams, “Some Aspects of (the Covenant of the League “of. Nations, 
CEOS GE! pe aes ¢ 


42 McNad tse OD a wCisie ge Dp. 43 2—413.5%, 
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reads the Covenant one should keep reminding oneself that 


the document was “something very different from a complete 
and perfect construction of an elaborate international con- 


_43 There is 


stitution worked out minutely and in detail" 
another reason why the Kelsen interpretation cannot be 
accepted. LE appears to assume thak Article 21 is a reser-— 
vation on the entire Covenant. This view is certainly not 
incontrovertible. It should be borne in mind that Article 
21 merely recognized the continuing relevance and appro- 
priateness of regional understandings that promoted inter- 
national peace as long as the obligations such international 
engagements imposed on their members did not conflict with 


those arising from League membership. “4 


The acceptance of 
Kelsen's interpretation would have the effect of denuding 
Avtietes -3¢C3)5 4(4).( 11) aad’ d7 ef ‘theism purpose: aud Guten- 


tion.4> 


It may be recalled that the League purported to 
maintain not only peace among its signatories but also within 


the entire international community. 4° AC Paris ar ewve las, 


see Williams, op. ¢it., p. 1. 

as League Covenant, Art. 20. It may be pointed out that 
President Wilson admitted that Article 21 was not immune from 
the provision of Article 20, He said: "“[Pjhe effect of Article 
20 is to abrogate the understandings which are inconsistent 
with the terms of the Covenant". See Miller, op. cit., 


Voi. 1.9 pe ASS. 


45 See Josef Kunz, "L'article XI du pacte de la Societe des 
Nations", Hague Recueil, Vol. 39, 1932 (1), pp. 683-787. 


22 See Chapter I above. 
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which deals with the relations of the League with non-members 
for the purposes of the maintenance of international peace 


and security, was accepted with "no discussion of principle 


i Perhaps the best argument against 


But "only of “tanguare ™. 
the Kelsen thesis is the practical one that the United 

States did not undully obstruct the League endeavour to 
achieve peaceful settlement of disputes among its Latin 
American members.48 The fact that the United States tole- 
rated League adjustment of intra-Western Hemispheric disputes 


can be said to have a probative value for the interpretation 


of Article 2l”~adopted in this study. 49 


Jp article 2ininekelation  tol0ther Provisions» of tie Covenant 
It has already been pointed out that in any considera- 
tion of the relationship between the League of Nations and 
regional arrangements Article 21 must be examined in the con- 
testaounana mn wrelation to Artielesi 33), (464) Liew ia is. 
Lo and 20... Bailure to.d0 this has“ often accounted tor Che 
superficial view that the Covenant does not provide any guide 
to universal-regional relationship outside the provision of 


Article. 223 -*in the “area of“universal-regional relationship, 


a Miler s#,Op Cite. (VOl so, ape. oe, 


48 Schwarzenberger, The League: of Nations and World 
Order (162936), apanl43; eBryce Wood sjalhe Unite dss tates 4andehbatin 


Aneriican lWats 11932=1942 .n@NewnVork's 11966)5 epat36h. ofSeé 
Chapter III below. 


49 bord McCNait,sop. citi py» “424 e0. seq, 
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the weakness of the Covenant is not that it did not provide 
any guide but that such guide as was provided lacks specifi- 
city: the rules of universal-regional relationship were not 


systematically worked, outuas,they.are in the U.N. Charter. 9 


A convenient starting point is Article 2021 which runs 


as follows: 


1. The Members of the League severally agree that this 
Covenant is accepted as abrogating all obligations or 
understandings pinter sseagwhich are inconsistent with the 
terms thereof, and solemnly undertake that they will not 
hereafter enter into any engagements inconsistent with 
the terms thereof. 


2. In case any Member of the League shall, before be- 
coming a Member of the League, have undertaken any obli- 
gations inconsistent with the terms of this Convenant, 
it shall be the duty of such Member to take immediate 
steps to procure its release from such obligations. 22 


50 Liang, "Regional Arrangements and International Secu- 
Epey iedl. Ges egivol? 32, s1946% pa 2222 - JetertYepesjaties Accords 
Regionaux et le Droit International” , Hague Recltielil, Vol. 71, 


ENG CUB eppones5.=237 salem gvRestotialism sand) Worldeorder, 
C1965). pp. 39-40. 


HY For an alluminating interpretation of (this, article, 
see u. Lauterpacht, / ihe Covenant as the “Higher Law”, 
BeveBe belie, VOL 7, 9960, (pp. 94-053 Kelsen. “Legal Techni-— 
que in International Law: A Textual Critique of the League 
Covenant’, Geneva.Studies, Vol. 10, No. 6, :1939, p. 148 et. seq. 


92 article 20(2) has no equivalent in the U.N. Charter. 
Tetshould be noted that Article 103: 0f the United Nations 
Charter uses the word 'supersede' instead of "abrogate". 

The Report of the Rapporteur of Committee IV/2 explains why 
the Committee considered the idea of automatic abrogation 
"inadvisable": "A few delegations have observed that the 
adoption of the terms of Article 20 of the Govenant of the 
League of Nations would be likely to produce uncertainty 
regarding the meaning of.a great many treaties and to create 
practical difficulties concerning the designation of the organ 
or organs which would be competent to determine a question of 
inctonsis tenew...» cee Doc. 93935, LV/2/42 (2). Wen. Cel.0. Doc. , 

NV Ode Lor ip = O72. 
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This Article faces squarely the question of compatibility 
between the obligations assumed by states as members of both 
the League of Nations and of regional arrangements, but does 
not adequately reflect the discussion at the Seventh Meeting 
Or therert | ton Commrsesron on repruary 2105" t919F-"Accordmne 


to*Millery *"(njo onerwas objecting tora "elause against trea— 


ties inconsistent with the Covenant. It was agreed to without 
dissent or even proposal of amendment. But everyone wondered 
mos 


just how tar new Limitation would@extend”"in practice™* 
The unanimous acceptance of the principle embodied in Article 
20 “is *Nardiy™surprising. What"is “most surprising is that, 
although the question of who, or what organ, should pass on 
the-fact of inconsistency of multilateral treaties with the 
Covenant was discussed and apparently a general consensus 
reached, Artzcle ZUVis~sitent on thtsr*important  ract. = ihere 
were suggestions that the League Council, some tribunal or 
the rather@nebulous+-décision*or* the court of -publie eopinion”’ 
should=be- the arbiter of? the consistency or?’ inconsistency” of 
any treaty with the Covenant. Miller went away with the 
impression that "[t]he idea of a ruling by the Council seemed 
most acceptable".°4 


Article 20 seems -to’be,a rather timid expression of 


the trend of-opinion that emerged from the\ discussion in’ the 


53 MAU Ly sO mir, VOL vt Dion ld 6 


ee ibid. 
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League Commission in the same sense that the Covenant, on 

the whole, fell rather short of the world-wide popular demand 
for an international organization capable of preventing war. 
This criticism should not, however, be allowed to conceal 
thejeinpormtan tt ffact ithat eAr ticle 420does sreinfiorce cArtacle 

21. Its primary purpose was not to impose limitations upon 
the right of Governments to enter into alliances. The 
provision merely required that such international agreements 
be guided by the principles and obligations of membership 

in the League of Nations. We have been reminded that "Article 
20 eis, mot ha knife blunted, +by..the, euwt ting of .the weéad swood 

of inconsistent treaties in force when states enter the 
League. It is a perpetual source of legal energy possessed 
of a dynamic force of its own and calculated to ensure the 
effectiveness of the Covenant unhampered by any treaties 
between Members whenever concluded". >? 

While the precise relationship between the League and 
regional arrangements was not systematically formulated in 
the.Covenant in great detail as it was: between the United 
Nations and regional organizations in the 1945 Charter, -° 
Articles) 3(03)),- 44), lb 22, "3 Vand 15> are suggestive of the 


Nature tot that relationship. Articles 3(3) and> 4(4) autho-— 


rized the League Assembly and the Council respectively to 


weer 


99 4H, LAWL EpAChiye Tne. Covenant as. .ohe y Higher Maw" , 
Bagbiyls luce Vil Sel/,° L936), pp. IG-oo. 


56 See Chapter IV below. 
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deal with "any matter within the sphere of action of the 
League or affecting the peace of the world". A more force- 
ful declaration of the League's universal competence finds 
expression YnmArtiche he TAnycwaregorethreat ‘oftwary whether 
immediately affecting any of the Members of the League or 
not, is hereby declared a matter of concern to the whole 


League, and the League shall take any action that may be 


deemed wise and effectual to safeguard the peace of nations". 


When this Article is read along with Article 17, it becomes 
clear that the League of Nations was intended to exercise 

a geographically unlimited scope of jurisdiction in matters 
relating to the maintenance of international peace and 
security..° What is important. to note here, however, is not 
so much the fact that the League was declared competent to 
dealnwith any acts» of:aggression as: that the formulation did 
not in-any way give the League an exclusive jurisdiction. 
Ashasgmatterqokliactyetheaparamountcysot thefleague@ecan fonly 
be assumed, deriving as it did from the inclusiveness of the 
League relative to other limited-membership organizations. 


One does not need to rely on Article 21 as the sole 


2d For.a cogent analysis of the competence and juris- 
diction_of.the.League Council in the settlement,of inter- 


7, 


national disputes, see T.P. Cenwell—-Evans, The League Council 


inpActions A -Studys,of the, Methods; Employed. by. the. Council 


OliethenLearcuenOraNaltonss Lon Prevent gwar and “to, Sertile Inter-— 
National Disputes, — (london: Oxford University Press,.1929), 


Ch. 2; League of Nations, Ten Years of World Cooperation, 
(1930), -pp.ul9=-25, 


98 see Chapter I above. 
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basis for the jurisdiction of regional arrangements in the 
field of the pacific settlement of disputes. Article 12 
implicitly recognized the principle of concurrent jurisdic-— 
tion: "The Members of the League agree that if there should 
arise between them any dispute likely to lead to a rupture, 
they will submit the matter either to arbitration or judicial 
settlement or to enquiry by the Council". Article 21 cer- 
tainly contemplated regional understandings performing arbit- 
ral functions. If, as was indeed the case, the Covenant of 
2919 made no provision, for"any Protocol of Arbitration, it 
may well be assumed that the function of arbitration was 
intended to be carried out by the regional arrangement or by 
special arrangements between states parties to a dispute. 

As between the League and regional understandings, the 
Covenant lacked any principle of functional differentiation.>-? 
Et took for” granted the, subordination of the regional “arrange= 


60 


ments. Equally @important is the fact "that Pe "overestimated 


the devotion of its signatories to the principles of the 


League. For example, the weakening of some of the most 


29 biska, Alntennationshbenquidiprium, 26195 iF ray ols34 . 


G0 Lauterpacht explained that the Covenant was the 
superior law "not because there is any hierarchical superio- 
rity-about sthe sCovenant:asva Legislative “instrument —. for 
there is none", but because of "the comprehensiveness of the 
Govenant which not-only- limits the right: of resort to war 
but also imposes most far-reaching obligations for the 
enforcement of the Covenant". See "The Covenant as the 
PHUCINGr law wD Vesbitliliajue One le /ea el 93 Or,6 WD «Wd. 
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important provisions of the Covenant, especially Articles 
10° and 16, throwgh a& series of interpretative resolutions®l 
is 7a. Clear indication that members: were not willing to 
accept. tn practice, the principle of unlimited) Tiabilaty 
inherent in the collective security system of the Covenant. ©? 
In defence of the fathers of the Covenant who appeared to 
underestimate the potential resources of regional arrangements, 
it may be said that, since there was probably only the semi- 
formal Inter-American System in existence in 1919, there was 
no compelling reason to engender a greater appreciation of 
Eve political relevance of pegionalism end, consequently. ito 
définelingelearer and tairly more, precise terms the relations 
between the League of Nations and regional arrangements. 
When interpreting the relationship between the League and 
regional security arrangements, it is, therefore, advisable 
LOevCatelieminds thatei ne todos tewace not conc l dered sammatt ex 
OL urgent political importance: and necessity that the prin= 

62a 


ciple of universalism be tempered with that of regionalism. 


As already indicated, regionalism was admitted into the 


of See Wok. Piadel le World security» ye Conterence, 
Clovontows Ryerson Pirese,) 1947) ) pp. 19 eb Seg is We Rappard, 
The Quest for Peace Since the World War, (Cambridge, Mass.: 
1940)5 p. 219 seb seqs: S. Mack Eastman, Canada at Geneva: 
Aus toniead Survey and Its Dessions es Ulonromto: 1946) phe bd et. seq 
Store iones ;™ihbet scandinavian States and) the (League of Nations, 
CPriaee tons 210308 Spay 2a 20% 


Orusee Se Engel, “eague Reform: An Analysis of OLfit— 
¢ial Proposals and Discussions, 1936-1939", Geneva Studies, 
Viole Vil UNO... eo— ai LOO 


ee Ja M. Yepec, "Les accords regionaux et le droit International”, 
Daplien kecued WaVolww/ 1, 1047 (Li) Sepp. 235-344, and <p. 257. 
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Covenant as a by-product of the attempt to amend Article 10 
and secure a Monroe Doctrine recognition. In 1945, as we 
shall see later in this study, the view was that universa- 
lism must be tempered with regionalism and the problem of 
universal-regional relationship has, with justification, been 


called @"the “crux of “the Conterencausec 


ae Concluding Comments 


The extensive use of the record of the Crillon Commission 
in order to throw some light on the considerations behind 
the formulation ofsArtichet2laishould be understood. in’ the 
context of the peculiar problem of interpreting the League 
model of universal-regional relationship embodied in a pro- 
vision which is full of imprecise and contradictory phrases. 
Article 21 raises a number of pertinent questions. Pt, is 
BSUETI CLentrtotchaisetoneator twotok them?” EBirsty sis Monroe 
Doctrine a regional understanding? It is well known that the 
saideDoetrine tits catunilateralbypolicy declaration of *the United 
States, and that successive American Administrations have always 
emphasized the unilateral character of the Doctrine. The Fifth 


Senate reservation on the Treaty of Versailles clearly 


ae Alberto Lleras Camargo, "Regionalism in the Inter- 
national Community", in Carnegie Endowment for International 
Peace, Perspectives on Peace, (New York: 1960), pp. 107- 
119. See Chapter IV below for more extensive comments. 
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expresses this point of view.°*, The Monroe Doctrine is 


thus not an understanding among states of a region but an 


65 


understanding concerning a region. The Clark Memorandum 


on the Monroe Doctrine stated authoritatively: 


The [Monroe] Doctrine does not-concern itself with 
purely inter-American relations; it has nothing to 

do with the relationship between the United States 

and other American nations, except where other American 
nations shall become involved with European govern- 
ments in arrangements which threaten the security of 
the United States, and even in such cases, the Doctrine 
runs against the European country, not the American 
nation, and the United States would primarily deal 
thereunder with the European country and not with the 
American nation concerned. The Doctrine states a case 
of the United States vs. Europe, and not of the United 
Statestves Latin America. 66 


Why, then, should the draftsmen of the Covenant have used the 
expression "regional understandingslike the Monroe Doctrine"? 
Lttshould bet borne, inemind: that) thessubstance of Artiele 21 
was originally proposed as an amendment to Article 10. To 
meet the French resistance to the Wilson amendment, Lord 
Cecil proposed that a new place be found for the amendment 


in order not to create the impression that the obligation 


Henrys Gabote Lodge, tne senate and the league or 
Nations, (New York: 1925), pweds6. Dek. Piening The United 


States and the League of Nations 1918-1920, (New York: 1934), 
p. 424. 


22 John H, Spencer, ‘[hée Monroe Doctrine and the 
PeagguerOGCOVeENant wow Awd sliei., VOlu 50, LIS6, “ppm sUC=4 Lo ab 
Dis wa LO, 


ve U.S. Dept. of State, Memorandum on the Monroe Doct- 
rine, (Washington. Gub.On, 91930), p. “xiv; Esee also (John /H- 
Spencer, "The Monroe Doctrine and the League Covenant", 
Reba ela, a Olle US LOS Oe ppae 40040 Sat py aON 
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under Article 10 was being watered down. ©? 


A second question that may be raised in connection with 
Arntiele,;2l«is. simply ‘this; why attempt: to .embody.in-«nulti- 
lateral treaty regulating the conduct of international rela- 
tions a provision which lacks terminological clarity and a 
generally -accepted, definition?.~alvador,.for example, anoted 
quite correctly that Article 21 "has provoked vehement dis- 
cussion throughout the American continent including the 
United, States, without doubt because .of its brevity and lack 
of clearness", ©8 and demanded from the United States "the 
authentic interpretation of the Monroe Doctrine as the 
illustrious Government of the White House understands it in 
the present historical moment and in its intention for the 
future", °9 Eteghu years elaten .~Gosta Rica, in:a letter to 
the Acting President of the League Council, wanted "to know 


the interpretation placed by the League of Nations on the 


Monroe Doctrine and the scope: given that Doctrine when it was 


67 MiEVery sop Crt ay "VoL el ep. "445": 
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= Ibid, pw 22a.  slhe Letter irom. tie -Governnent.08 
Salvador to the U.S. Secretary of State formulated what. may 
be regarded as the Latin American interpretation of the 
Monroe Doctrine: "[T]he Monroe Doctrine consolidated the 
independence of Latin continental states and spares them 
the. grave danger of European intervention.... this [D]Joct- 
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ine LidediinAArticle Bricéhrthe “Covenant: The official re= 


ply did no more than restate the substance of Lord Cecil's 


observation in 1919,/1 


In answer to the question raised 
above it may be said that the Crillon Commission found it 
politically difficult to reject an amendment proposed by the 
United States and supported firmly by Britain. As a matter 
opCkacty? LE may Miuntherbecsald that f°in ‘the vlight of «Presi -— 
dent Wilson's explanation and assurances and Lord Cecil's 
statements, the rejection of the Wilson amendment would have 
been dprrtcult tc Cinderstand, explain and justify. “lf *the 
Monroe "Doctrine iwere°interpreted "in the Light "of @the dis= 
cussion in the Crillon Commission, then the apparent vague- 
ness intehe wformufat fon Gf Article *21 would “tend tobe 
minimized if it does not disappear. 

hose who ehaving +itirst  reddthe U.Ns Charter? «Look 
for a similar elaboration of the rules of universal-regional 
relationship systematically formulated in the Covenant would 
be .disappointedy..But iteseems incontrovertible that the 
League was conceived as the dominant instrumentality for 
peace, and regional understandings were permitted only on the 
understanding that they would neither hinder mor restrict 
the constitutional competence of the League to take cogni- 


zance of any disputes between its members. The contention 
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by certain American writers that the United States, invoking 
the Monroe Doctrine, could prevent the League of Nations from 


extending its jurisdiction to the Western Hemisphere /2 has 


73 


no basis in the Covenant. It can neither be sustained 


satisfactorily by the argument that the United States was 

not a member of the League nor by the claim that the Monroe 
Doctrine is a unilateral policy declaration of the United 
States in so far as most of the Latin American Republics, 
though geographically protected against European "re-coloniza- 


tion" by the Monroe Doctrine, were politically affiliated to 


74 


the Geneva institution. It needs to be pointed out, how- 


ever, that the United States foreign policy makers realized 
that Latin American membership in the League of Nations was 


"an important factor which must have friendly but adequate 


recognition in considering our relations with our neighbors". /° 


72 Henry W. Taft, "The Monroe Doctrine", League of 
Nations. (CBoston)*, Voltee23, Shuniertl919,° ps 154: Co [hla hw Root? j, 
“the, Future of “Monroe Doctrine”, Foreien Affairs, Vol. 2, 

BGG 21.92 4.9 tyre eas 7H 


13 ire Pp), Walters, Ihe History Of the League: of Nations, 
(London: 1967), p. 350; D. Fleming, The United States and 
the League of Nations 1918-1920, (1934), p. 424; Williams, 
Some Aspects of the Covenant of the League of Nations, (1934), 


p- 63; Margaret La Foy, The Chaco Dispute and the League of 
Natious, “CAnn Arbor: 1946), (po. “37-35. 


74 wo. Kelehner, Latin American Relations with the 


League of Nations, (Boston: World Peace Foundation Pamphlets, 
Vo iS] 23 No. Ge 49729 Dy, 


79 Charles Evans Hughes, Our Relations to the Nations 


of the Western Hemisphere, (Princeton: 1928), pp. 2-3. 
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CHAPTER If] 


REGIONAL ORGANIZATIONS AND THE 


LEAGUE OF NATIONS 


i Le roduction 
the development Gf regtonaliem permitted by Ariiele 21 


of the Covenant was largely confined to the field of secu- 


i 


rity and pacifie settlement of disputes. For the purposes 


ef this study, ieee regional organizations, namely, the 
Inter-American een the Little Entente and the Locarno 
security system, will be examined in order to determine the 
extent to which their activities were compatible or Gncon-— 
sistent with those’ of the League of Nations. Two different 
analytical procédures will be employed. First, the relation- 
ship between the Inter-American System led by the United 
Statece andthe League of Nations will be analyzed by examin- 
ing Critically the degree of conflict and collaboration that 
ensued between both forms of international organization in 
the course of the settlement of intra-Western Hemisphere 


boundary disputes. Attention will be focused on the Leticia 


Comiivetrpetween Colombia and Peru, and the Chaco conflict 


1 The Stein Report on Regional or Continental_ Organiza- 


Lions Os mene League of Nations submitted to the Special Main 
Committee on “Questions of the Application of the Principles 
Chim CEC Oe Nantes RUE Ore OOM, 2.4 O mG) eV Ley Dither eee dade 


ReportiNo., 4s Ns Onl. . special Supplement, Now 1c0) Annex 5. 


See generally, Orue y Arregui, "Le Regionalisme dans L'Organisation 
internationale’, Hague Recueil, Vol. 53, 1935 (III), pp. 1-93; Axel von 
Freytagh-Loringhoven, ‘Les Ententes Regionales", Hague Recueil, Vol. 56, 


1936 (II), pp. 589-671. 
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between “Bolivia »vand Paraguay. Second, the compatibility and 
complementarity of the Little Entente and the Locarno Pact 
with the League of Nations will be determined by a compara- 
tiveivaralysis tokethein constitutional sfioundatiom (and, sto the 
extentéthat "1t tis “possible, by can.iexamination of «their 
operational conduct as it affected the functioning of the 
League of Nations. This second research strategy will be 
guided by the criteria of compatibility suggested by the 
League Assembly Resolution of 1921 which authoritatively 
pronounced on Article 21. The Resolution stated as follows: 
[A]greements between Members of the League, tending 
to define or complete the engagements contained in the 
Covenant for the maintenance of peace or the promotion 
of international cooperation, may be regarded as of a 


nature likely to contribute to the progress of the 
League in the path of practical realizations. 


2s fhe Monroe Doctrine. Inter-American System and the League 


of Nations 
No attempt will be made at this point to outline the 


3 lige ais) Sie RalL OGL Gigs iio) se 


history of the Pan American movement. 
our purpose here to merely indicate that the Inter-American 


System has, since 1890, been functioning primarily on the 


2 League of Nations, Records of:the Second Assembly, 
Plenary Meetings, 292 Pa ip 25833; 


2 See Chapter VII below. 
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4 and was 


basis of Conference Resolutions and Declarations, 
notegiven anytexplhiciteconstitutionaletornruntil 1948.2 The 
Inter-American System, subsequently called the Organization 

of American States, is a regional organization of twenty- 

two American states dominated politically, militarily and 
economically by the United States, Any examination of the 
relationship between this regional organization and the League 
of Nations must come to terms with two important considera- 
tionsewe Thetfirst is that thetpreponderants’Lleader” of* the 
Inter-American System, the United States, was not a member 

of the League of Nations although she participated in many 


6 


of the League's non-political activities. Secondl asereat 
g Pp Ys g 


majority of the Latin American Republics joined the League 


7 


ate Oneneimenor Ehen others These two considerations created 


a situation in which some Latin American Republics saw the 


League as the organization that could dilute the preponderant 


: See J.B. Scott (ed.), The International Conferences 
of American States, 1889-1928, (New York: Oxford University 
Press, 1931); also The International Conferences of American 


States,, First Supplement, 1933-1940, (Washington: Carnegie 


Endowment for International Peace, 1940). 


: Thomas and Thomas, The Organization of American 
Seales te Daddast. lWOo)i,s Pew De Clee SEs 


Fleming, The United States and World Organization 
920-1993," 1939). 


z Kélehner, Latin American Relations with the’ League 
of Nations,’ (Boston: 1929). 
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influence of the United States in the Western Hemisphere, ° 

In actual fact, the League was not used for this purpose: 

the policy of the United States could hardly be described 

as outrightly antagonistic to the Geneva institution.? Al- 
though before 1924 the "unofficial observer" of the United 
States was "something between a guest and a spy in a gather- 
ing called and financed by organization which his Government 
considered too dangerous to approach except with the most 
extreme caution", 19 by 1924, Hudson could say this of the 
relationship between the United States and the League of 
NAtiGusin Lhertruuthabsbthat inispite ofvotrrefforts; Timaspite 
of the fulminations in the Senate, the United States has not 
seceded from the organized world. It has not kept out of 

the activities of the League of Nations. Individual Americans 
first became engaged; then American philanthropic organiza- 
tions; and then the Government. The result is that many of 


thes»Leagte’ seactivities.are today manned: fromathis ‘side of 
+24 y. 


Perking, A History. of the Monroe Doctrine, (seston: 
155) G) Pa S2OLE se Kelehner,. op. Cit, pp. 6, L2-14% 


BrycepyWood,, Oba ycitw, Pe 201; .Schwarzenberger, [he 
League sof Nations sand Wordid Onder,..(1936), .p. 143; Berdahl, 
"Relations of the United States with the Assembly of the 
Deaguic@Or Nat lone 1, Awl. omke, VOl= 20. (10S pp. vom Lis 
also "Relations of the United States with the Council of the 
League of anatione |, “ASP. ScR.y*Vol. 26, ° 19325 pp. 497-926. 
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Fleming, The United States and World Organization 
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the AtTaattexvedt 


The essential point to bear in mind is that 
the nature of the relationship between the Inter-American 
System and the League of Nations was determined in large 
measure by three axes of relationship, namely, the U.S.- 


League, the U.S.-Latin American and the League-Latin American 


relationships. 


(a)® The*letictiae conflict 

The League of Nations was the central third party actor 
in the adjustment of the boundary dispute between two of 
its Latin American members, Colombia and Peru. The Treaty 
of 192212 which fixed the boundary between both countries 
awarded Leticia to Colombia. In September 1932, some Peruvian 
citigensoatitacked. Letitia “one their: owns authority’... | When 
the Colombian government retaliated by force of arms, the 
Peruvians authorities! felt bound to’ support the initial 
apparently unauthorized action of the, Peruvian» citizens, o£ 
Loreto .3° Thee tresula was a® military  contidct between thes two 


League members. 2° 


AL M.O. Hudson, “American Cooperation with the League 


of Nations", World Peace Foundation Pamphlets, (Boston), 
Vel OO mas 


Le Pees aC ey en (pend 


me Russell M. Cooper, American Consultation in World 
Affairs, (New Vork:) Macmillan, 21934)", p. 285ff3, L.H.) Woolsey, 
WihewLeticia Dispute Between Colombia and Peru,, AwJ.2. Ll. , 
Vow 2 L935 05D PD a ols of Bryce Wood. The United States and 
Leacin American Wars 1932 —d9042—e(New Yorks "1966", *p. "169" et. seq. 
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The relationship between the Inter-American System 
and the League of Nations in the settlement of this conflict 
should be examined in the context of the convergence of 
interests of both the United States and the Geneva institu- 
tion. The U.S. Secretary of State pronounced Washington's 
policy position in a despatehto the U.S. Ambassador in Peru 
on Septembers15'21932% d'Thevorderly procedure ito: fol Low dn 
this case would seem to be to disavow the [Peruvian] occupa- 
tion of Leticia and to assist in restoring Colombian autho- 
rity there ors ait "the! veryastleast. toi'do mothiine! (to thwarts the 
re-establishment by Colombia of its jurisdiction... To 
endeavor to negotiate on the basis of the occupation of 
Leticia by Peru is in effect to consider: the boundary treaty 


14 Two days later, in a second telegram 


avecvap tof paper, 
to the same Ambassador, Stimson added: "We are willing to do 
what we can to assist in a friendly manner to keep the ques- 
tion within proper bounds, but we have no responsibility to 
act as sole guardian of peace of Latin America nor do we 
desire to assume such responsibility". ?° Thus, inom the 
beginning, the United States seemed to have ruled out any 
unilateral intervention for the purpose of finding a solution 


to the conflict. It may be recalled that in the Panama- 


Costa (Rica sboundany conflict in, 1921, thevsUnited States, a 
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partial third party mediator, secured a settlement of the 
dispute by threatening Panama with sanctions.1® In the 
Leticha ‘conflict, Washington committed itself-tto the mainten- 
ance foisrthiel tte untktontelvsitatus fquortantenbelliun »ithati as, to 
apsolughon basied “upon ds tadi¢ treresp ae t atom ithe mtreaty iat 1922 
which both Colombia and Peru had willingly ratified. 

Beru .¢a,ble d stom fa, sthivdeparty wintenvention jon iCetober 
3, 1932 by appealing to the Inter-American Permanent Commis- 
sion in Washington, one. .of the two commissions established 
by the Gondra Treaty of 1,9:2 3.0n/e pes te requested the Commission 
to «siestipup tan jinquiry with ta wiLew to promoting a peaceful 
settlement of the dispute. Colombia rejected this Peruvian 
proposal on the grounds that the situation in Leticia fell 
within its domestic jurisdiction. 1/8 

Meanwhile, Brazil had been actively trying to promote 
a csettlLementde Her ipmoposial st Sianuary.&,) 1933 for the 


neutralization and demilitarization of Leticia was accepted 


16 
Dore. g 07a), SOOO 1 57/151 72/1 UR ee big? LO 2 Ione VO den ly. Eph eer/s 
See also Gordon Ireland, Boundaries, Possessions, and Con- 


flicts in Central and North America and the Caribbean, 
UGamnbrideeé. Masse.< 1941) pp: 33-42° esp. at pa 40). 


Ly 
La Nelwos., Now 35,.p. o6f Hudson, internat idonal 


Legislation, Vol. 2, p. 2006; For. an, analysis, see Galeano, 
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See Woolsey, "The Leticia Dispute between Colombia 


Grime ery Lata al bce VOL 22 LI OSs ep Die Oe a, 


ee edd do Pnomealaiss 5 hetvo9e ,xotetbsm x: 
ba eda al ol adotionke dvkw amsast 9a 
uteg od? of Misett bettindos cotgaides! outanes aden 
@4 got 28H ~uohhsd) bas 9Fp au iB32" cerrosiaxsa) en, Roijenmm 
¢jeexs oda x02 dosqess 21798 noqgu Saeed makemloecy 
babttves yigatiitw bed wted ba etdaoted aaod dokdy ~ 


a 
sadojoa0 ro cotsnosvaegnt yiItsg brtris s tot psiles az0e% Yea : 
) 


: A-xetnl ods 0% geiiseqae yd SECL aE 


‘yep bmwod iqansini9s2 asoltom 
bedeiidssas pootzeinamses ows gHt to 40 _cotgaidesW mat cole . 
‘i eSel io ysseeT sabmed ef) xd 


I 


vi 
a 


gsei to 


pokesbano) odd batasupst ofa 
fytenseoq & agutitomoxg o3 wsiv's dttw yxtupat sh, qu. Ao8 of 
geivutet eria bessater gidmoloD .stugelb sia) %o sannabetee 
Eist cividgad at cotjsusla ans jadi eboavotg sas a ‘Lesogoxe . 
el notsoLtbatsvt Shaeemob sik sidaiw 4 
> sso0mord oF yrive visvitios need bed [tsexa olidwaseM.' FP 
sis xuor CLL 8 wreuast to lasoqosq 19H ,anemeisjesie — 


betqeoos 288 sitotied to notisstsestitash bas sobsastisisven 


~Lo¥ 


-gser ; 


-2.Us2.3 ibesce se ¢ 
fuk : bisleal ao 


08 sled 382 ela eland Ge ps yaoOL .q .S « ov yf 
— » 9 pOHeE ag ,08CL .cf Lov .+Es0.7 « yiserT & 


spidmolod asewsed stuqetd stotisd edT" ,y¥ 
é sBSE-TIO ogg .EERL Xt: Ga e's 


89 


19 tt is hardly surprising 


by Colombia but rejected by Peru. 
that Peru should reject a proposal which required her to cede 
to@e Brazil Leticiaiwhith! wouldgeatter a shorti duratwdoneof 
the Brazilian administration, be returned to Colombia 
until both sides could arrive at a mutually agreeable settle- 
ment through direct negotiation. The United States, for her 
part,’expressed satisfaction with the’ Brazilian initiative.29 
The Colombian government drew the attention of the 
Secretary-General of the League of Nations to the dispute 


ae 


one Jantuarye4, 19339 The League Council President, promptly 


reminded both parties of their obligations as members of the 
League. Moreover, the League Council asked the Committee 

of Three, which had been dealing with the Chaco conflict, *? 
to follow the Leticia dispute and report to the Council, 23 
On February 18, 1933, Colombia asked the League Council to 


24 


intervene under Article 159 of the¥Covenant, and, in response 


to this request, an extradordinary meeting of the Council took 
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22 See below. 


23 TN.MeS,. Vol. 13, Nos 1, January, 1933.. pps 20rE. 
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place gongkebruatry i2leyl933. 

The League's role in the Leticia dispute should be 
examined in the light of the important discussion between 
the U.S. Secretary of. State, Stimson, and the Ambassadors of 
Great Britain, France, Italy, Germany and Japan in Washington 


on January 24, Meee Stimson discussed the Leticia dispute 


26 and made no 


within the context of the Kellogg-Briand Pact 
reference whatsoever. to the role the League could play and, 
indeed, had been playing in order to achieve a settlement of 
the dispute. Of course, Stimson's preference for the Pact 
of 1928 was justified if only because the United States was 
not a party to the League Covenant. What came out of the 
Washington discussion was the official notification by the 
United States that she would prefer a solution along the lines 
of the Brazilian proposals. 

The fact that the League Council convened on February 
21, 1933 to consider the Colombian request may be inter- 
preted as a clear assertion of the competence of the League 
of Nations to deal with a dispute between its two Latin 
American members, and a rebuff to the United States which 


preferred to see the dispute handled within the framework of 


the-Kellogg-Briand Pact. .However, one. must not lose sight. of 
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the strong probability that the similarity between the 
League's proposed solution and the Brazilian formula of 
January, which the United States considered satisfactory, 
might have been the measure of Washington's influence on the 
League of Nations. 


27 OnemcatLled 


The League Council passed two resolutions: 
for a direct negotiation between Colombia and Peru aimed at 
an early settlement of the dispute; the other established an 
Advistory Council consisting of representatives from Britain, 
China, Czechoslovakia, France, Germany, Guatemala, Irish 
Free Staté, Sltaly)oMéxico,®Norway, “Panama, ~Poland and spain, 
to watch the situation. The Resolution also invited the 
United States and Brazil to collaborate with the Advisory 
GOunCHL. Cathe» lastetwoRmecounteiestacceptedtthe Council’ shinvyi= 
tation to partiécipate without’ vote insthe deliberations of 
the Advisory Council. 78 

The League Council Committee of Three~? which had earlier 
been charged with the responsibility of studying the dispute 
recommended that a League of Nations Administration Commis- 


sion be constituted to adminster Leticia for a year “in 
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28 League Doc. C.203.M.99.1933.VIL; C.213.M.104.1933. 
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me For the'work of the Committee of Three, see L.N.M.S., 
Vols FS pena ta. Apritli lossy pp 89—90.. 


sii neswsed ystvalimts ais, eda 


yo eivmso? naiftserd ods bas wel ule ‘gsot 
yxojosteiton bexebreno2 eosBt2 ‘bed kat ads ese Syma 


ulint e'notgmidesW to: etusssm ods) wane “eoubagiit 
” -enotsew 2o sugsed 
- ane **s senotjivLosst owt? besesq Iismued etigeed odT ih 


)@A2 fo 9200 


e sitdmofod nsewied sokistiogem soettb & 50% 


Ss bomis vrei psi 


Fasdneeetqer to gnitetenos Lisaved grotebvbA 
sytaotad .ssnett _stisvolsodses),sakdd 


one bedetidssas teitz9 edt yetpqetb efit 20 joemoefsise qeixes ‘ne 
e@iesitd mori a9v 
» 


feisi ,siamsiso0 

~Mtsq2 bas bosled ,smansd yawrtot: ,oouhxsM evisst 91872 s97t 
; aa betivat ois notjuloesd sift Per sit dosaw of 
4 qubetvbA aia fiitw ststodsitos ot Lissxi bas eoxe22 desta 


pmaivat a'iionvoD edt baiqssss ssitinses: ow? seal sat , bkomved 


Ro encolssisdileb ods ot siov juodiutw staqiotizteg oF ookiss 
8S Jtonwed yroskvbA ed3 


ives bad dotiw CS osHt 26 sstttadod Lipored suguad edt 


- 


| siugqetb ads gatybuse to ydtitdreadqess sds oe beguado) ceed 

Latemod cotietdetoimba enotiev to sugasd & said beligenmo ces 
al” tasy & rot sistisd sotdentabs of pesud btenod od sote 

rat Sera: f 


. gaat , /L:0.K.0 GITVIECeL Be ae Los. a: APR a ; 
| IES [pSe-eS2 «dq Gt AeIew ae 


GOL. HOLLMLELS.9 ;TIV EERE. ce is GOS.ad,% 
pe ECL Iiega ,(L srs) ae hed ae es sid 


1 


i sse ~sertdt* 


2 


the name of the Government of Colombia", 29 This major 


recommendation, unanimously adopted by the League Council, 
was accepted by Colombia but rejected by Peru. The United 
States welcomed the League proposal and even urged both 
Colombia and Peru to accept it. The deadlock resulting from 
the rejection by Peru of the League proposal was broken by 
the assassination on April 30, 1933 of the recalcitrant 
President of Peru, and the emergence of a new leadership more 
disposed to reaching a settlement of the dispute along the 
line suggested by the League Council. 31 
In a Memorandum prepared by the United States Assistant 
Secretary Of State, White, on March 26, 1953, tollowing his 
talk with the Colombian Foreign Minister, the relationship 
between the U.S. Government and the League of Nations in 
regard to the Leticia conflict was summarized in the follow- 
ing words: 
ihe; League, on its part, took action on @ dispute 
between two of its members without any consultation 
with us whatsoever and after taking this action, had 
advised us thereof. These two independent sets of 
action has shown that this Government and the League 
looked at the matter very much in the same light. 
Later on, the League presented a definite plan to 
Colombia and Peru. This plan was drawn up without any 


consultation with us and without our prior knowledge. 
We were asked to support the plan and we did so because 


30 
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we felt that the plan offered a satisfactory solution 

to the matter, 32 
Although the proposals of the League Committee of Three 
which provided the framework for the League policy were 
formulated without the knowledge of the United States, 
Washington was informed about them and, indeed, gave its 
approval before they were submitted to the League Council. 22 
While rightly emphasizing the vigorous assertion of com- 
petence by the League, White underestimated the political 
significance of U.S. consultation with the senior members 
of the League of Nations. It was not by mere accident that 
the solution proposed by the League was closely tied to-the 
status quo ante, a policy goal to which the United States 
had been committed from the beginning. Similary, it could 
hardly have been accidental that two of the three members of 
the League of Nations Administration Commission for Leticia 
were from the Western Hemisphere, and that these two members 
were from the United States and Brazil. The inclusion of 
Spain which had extremely close ties with Latin America was, 
in all likelihood, part of the strategy designed to empha- 
size the fact that in matters affecting world peace Geneva 
had vital interests. 


The League Commission administered Leticia from June 
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33 
COUPEE. Op. Clin pp. st0-341; 
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1933 to June 1934 while direct negotiations went on between 
Colombia and Peru in Rio de Janeiro. Under the agreement 
reached in May 1934 and ratified in September 1934, both 
sides recognized the validity of the Treaty of 1922 and 
Peru recognized the legal ownership of Leticia by Colombia. 
The League set a precedent in trying to control the 
adjustment of a dispute in the traditional backyard of the 
United States. Cordeli Hull was .dater to recall that the 
decision to accept the League's invitation to the United 
Stateslifor ipamticipation unsithe: work of the: Advisory wWouneil 
was a "delicate" one in as much it involved acquiescence in 
the League's assumption of jurisdiction over a dispute in 
the heart of the Western Hemisphere without infringing in 
any way the Monroe Doctrine. 24 
Credit for the peaceful settlement of the Leticia 
dispute belongs to the League of Nations.°> It should, 
however, be borne in: mind. that the League succeeded because 
OF sands net ein, spi,te: of. the- convergence) of, the, interests 


of. the, American states, especially of the interest of, the 


United States and Brazil with those of the League of Nations. 


34 Go ndesdds Hirlkiny tine Wemowns jot ‘Comdelily Hull a aVioxk., 1, 
(New, Mork, Macmillan: Company.) 1948), pp. 310-311. 


35 pee) Py P -Wadltievts,--Op. lites Dp. 3253 LH. Woolsey, 
“Lhe Letleia Dispute between Colombia and Peru, A.J.iv Ls, 
Vol, 29°, BU9S5,¢ pw Cotedian ley,0 .P Hudson! ThepwWerndilet iif, the 


League: Colombia and Peru at Leticia, (Boston: World Peace 
Roundectson agel9 35)6. 
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Although the machinery of the Inter-American System was not 
directly involved in the adjustment of the dispute, it is 
posisibles thate Brazil, in her mediatory® role, was»acting as 
much in the interest of Geneva-as in that of the Inter- 
American System. The League-American collaboration which 
began as a friendly but disjunctive one ended up as a uni- 


fied and concerted eEfort. 


(b) Thee Chaco? Conflict 

The: Chaco conflict provides ‘the most illuminating 
study of the degree of conflict and cooperation between 
the Inter-American System and the League of Nations. It 


was the most important test case for the effectiveness of 


the League and Inter-American peace machinery. °° 
Geneva faced a dilemma when called upon to act. As 
AGthur oweetsers pwlt tse “Ute dtedid, ttherei was! arrisky” though 


note thet cemtvainty ,2oftian taigond zamesithes United States >) if 


higddidinoit, theres wackithe icertaintys of alienating: and per= 


oi 


haps losing Latin America". As far as the League was con- 


- See generally, Margaret La Foy, Ihe Chaco Dispute 
and the League of Nations, (Ann Arbor: 1946); William R. 


Garner, Ihe Chaco Dispute: A Study in: Prestige Diplomacy, 
(Washington: L965) bryce Wood, Op. cite; 


H.P. Kirpatrick, "The Chaco Dispute: The League and Pan 
Americanism", Geneva Special Studies, June 1936. 


37 arthur Sweetser, "The Practical Working of the 
League of Nations: A Concrete Example", International Con- 
Glivation., No-.259, 1929, sp. 201. 
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cerned, its assertion of competence was the lesser of the 
two evils. Commenting on the significance of the League's 
decisdony tosact,7 the, delegates from Uruguay, Antuna,\ rightly 
observed: 


The Council's action deserves to be emphasized, 
implying as it does a recognition of the fact that 
Latin America constitutes an integral part of the 
League. This serves to dissipate what was felt to 

be a very real anomaly, in that, despite the American 
countries' membership of the League, the latter 
appeared to take no action where problems affecting 
America were concerned. Latin America shared the 
costs and responsibilities devolving upon the League, 
but remained in practice outside its sphere of poli- 
tiealy actions ands couldpnot; be. said. to, enjoy, the 
benefits of membership. 


The frank and timely intervention of the Council at 
its Lugano session established a precedent of the 
preatest Significance both for Latin America and for 
the League. 
Thdspaction.«e4, hada the effect, of- binding, Latin, America 
more closely to the League, now that the League's 
apparent hesitation in regard to American question - 
due perhaps to the over-rigid interpretation of 
Article 21 of the Covenant - has been disproved. 38 
The satisfaction of the Latin Americans at the assertion of 
competence by the League was understandable. They had 
nursed the belief that in both the Tacna-Arica dispute 
between Chile and Peru, and the Panama-Costa Rica boundary 
conflict, the influence of. the United States had prevailed 
upon the League and had prevented the latter from dealing 


With thosep.contiscts.). Lt may bejrecalled that, in connection 


with the Tacna-Arica dispute, the United States requested 


ae Le OrUs so piel sOUD Ds ENG. 07) 4 Dea); Lecagiea OL Nations, 
Ten Years of World Cooperation, (1930), pp. 45-46. 
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Brazil to transmit to the League Council "a suggestion that 
the Council of the League of Nations do not take cognizance 
at the present time of the Tacna-Arica dispute which Bolivia 
is reported to have referred to the League of Nations", 39 
that under pressure from the United States, Peru, which had 
requested the League of Nations to revise the Treaty of 


1883 between her and Chile, 4° 41 


withdrew the request, and, 
finally, that the League denied it had competence on the 
grounds thatthe réquest*of"Bolivia”is not in otder, “because 
the Assembly of the League of Nations cannot of itself modify 
any treaty, “the obitgation’oft treaties lying “solely “within 


42 In the Panama- 


the competence of the contracting States". 

Costa Rica boundary case, the League stood helpless while 

a dispute between two League members was settled by a parti- 

san non-member of the League - the United States - in a way 

that smacked of imposition. #3 
To be sure, when the Boliva-Paraguay conflict over 


Chaco first’ broke out, the League hesitated to intervene. “4 


oC TOC Ooy Tier eke Ua sit LOO Vols le pe asain 


40 League of Nations, Records of the First Assembly, 
Plenary, Meetings; 1920), pp u995—5,9.6,, 


41 tbhid., p. 468. 


42 League of Nations, Records of the Second Assembly, 
Blenatey Meetings webO2l up. ©4666). 


43 Gordon ivelend,, Opweecita,. Ppy .o3=42. 


44 Margaret La Foy, op. cit., pp. 18, 31-32, 37-38, 135. 
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The initial hesitation by Geneva soon melted away when it 
became clear that Washington's first reaction to the des- 
patch of telegrams by the League to Bolivia and Paraguay 
was "guarded but not unfriendly" and certainly "not dis- 
approved". 4) 

As earlyraspFebruarye4g0 1928), etheoU.SeeSéeeretary lof 
State, «Kellogg,sinformed: the U.S. Chargé in’ Bolivia; MeGurk, 
that "while the Government of the United States is of course 
always willing to lend its good offices in the cause of 
international harmony it does not wish at the present time 
»-.to be placed in the position of undertaking to settle 
the boundary dispute between Bolivia and Paraguay, either 
by arbitration or other procedure", 46 Thus, when the dis- 
pute came into the open in late 1928, both sides were well 
aware that the United States was unwilling to play the role 
she had traditionally been called upon to play by the Latin 
American Republics with boundary disputes. 

As soon as the League learned from newspaper reports 
that a state of dangerous tension and conflict existed 
between two of its Latin American members, it despatched on 


December 11, 1928, identical telegrams to both sides urging 


them. to settle their disputes peacefully in conformity with their 


45 
Russell Cooper, .0p. Citi, p.eell/, See aleo, ik. 


Cooper and Mary Mattison, "The Chaco Dispute", Geneva Special 
SiUULes, woe oS, eNOn 2. LIS45 05 1 165 (Gainer, Op» Cit.) p= 86. 
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international obligations under the Covenant. On December 


14, 1928, Bolivia charged Paraguay with aggression "in 
contradictiom wien tthe igtipula thors Gof TA pti cles 010 ean d Wik 


of the League of Nations". 48 


Paraguay later denied the 
Bolivian charge and informed the League Secretary-General 
that she had accepted the good offices of the Pan American 
Conference which happened to be meeting in Washington at 
that time. 49 Meanwhile, Bolivia had also accepted the 
mediation of the International Conference of American States 
on Conciliation and Arbitration. 9 
That the League of Nations intended to take charge 
of the dispute was indicated by the acting President of the 
Council, Briand, in an aide-memoire handed on December 18, 
1928 toleAngen tina tand CrheiUnited States, «thevlatter “in tits 
capacity as furnishing the President of the Pan-American 
Conference": 
If, in the next:.few days, the two Governments do not, 
in some £Orm of “other, accept such mediation as wii 
affordtaclikelihoodvVoicthe settling by the pacific 
methods of the request for reparation submitted by 
the Bolivian Government - thereby excluding the 
possibility of.further hostilities - the Council 


can hardly avoid holding an extraordinary session. 
The Council will, in such an eventuality, have to con- 


se Ligh Oe Ua co mlOCh it, ANO. te, January 2O29 Sore) 2k: 
oo NO oy Une Ye. Now co yerebruary 19296 spa l26un 
Maxibed , hudas2 6 

50 


DGG. J2G.54¢L3/ 205% Poke tss, 1928, Vols tT, py .695: 


aedmeoo0 nO i deanaond edd * sebnu ao. a6) 
ni" notnestgas "ade ysugetst i iadiohs 

€L bas OL estas 20 enctisingtie sda dtm qoisatbensao> 
adt batscob. sotel ysugs78t 88 exotteh to dagen etsio. _ 


uxsisrsee@ avgesed eas bamtotal bre ogredo aatvstog 7 
tito boog sdt Sesqs098 bed ode geda . 


iassued- 
gaotyenA m3 23 To eeolt 
W at gnizesm sd of boneqqed dobdw eomste?am0o 
oaia bed sivitod ,aiidvasel 2) emis sent 

/ e92078 nesitewA to sonmsteimod tenotisn1stal edt to nobistbem 


i > 
02 notystsidiA bas nobistitoaod ao 


te reer 


° 63 pigs 


pyisdo si83 09 bsbasint euotisY to sugssd sad Sad (Peis 


ee to gausbieetd gaisoa edt yd betsotbot asw sinuqatb s1i3 to 


~81 tstimsasd so bobaer sriomem-abta ss at bastaa ,Ltoaued 


gshoct" zwosicl ods , 252598 hoitnld ed4 bas ankiasgzA 04 ‘eseL. 


ashiess sft goivetows? «em go tosqeo 


utottemA-and ett Jo 3a 
:"eonetetaed 


42?an of arasuotevod owls oft ,ayab wet Jxsa sda. at ,<34) oe" 
Litw ss acijaibem doue 3qg85906 ~tanio to miot smos at 
obabors ods vil goiiiiss sia to pocdilstli # b2otts © mia” 
gd besiimdya notzezaqss tot ieeupss offi 20 aborisa » 
eid gntbuioxs ydsret? -— Insmtarevoo asivilod odd saute 
: ftonvod eds — estirirreod xsdstu2 to qitikdkeeoq 7 
~fotessas yientbrostixs as githiod btove yibasi aaa.) 
=—noa o1 eval Vsitsusasvs oA ‘Howe nt ,litw itoagod sdT 
¢ ‘ rs (getee, 


. y oc POU 
HS .q ,@SOL yrsumel ,f .oW ,.x¥ vO ae 3 
A a 
Paks ‘% ,OS@r yreutdst ,£ .oM ..7¥ AsO tagataa . 
a +2 P 
: | . ; +288 G yobagt 
ef iohow (a5Rt dalla GAT ENRERE CHAE - 


J j 


= 


100 


sider what measure should be taken, either because 
war has broken: out = or because it is on the point of 
breaking out - between two Members of the League, 
neither of which appears to recognize any common con- 
Skactuad oblT sation enoe CoOcresert Eoewarvother. than 
that arising under the League Covenant, by which they 
are both bound: 1 
The United States’ did not, however, over-react to the readi- 
ness and willingness of the League to involve itself in the 
disputeaprobabiytbecatse, as the U.S. Minister in Switzerland, 
Wilson, observed in a telegram to Kellogg on December ll, 
1928, "they [the League Council Members] had all borne 
deeply inemind ‘the relation of the United States to this 
question and had endeavored so to frame the message that it 
could not be interpreted as contravening the Monroe Doctrine 


of conflictingsewilthtanyapossibvesac ul onnon fotr part".?2 


Meanwhile, the Commission of Inquiry and Conciliation? 
established under the Protocol of 1929°4 by the Pan-American 
Conference in Washington proceded to find a solution to the 
dispute. The McCoy Commission proposed that both sides for- 
get all offenses and grievances, and urged them to re-esta- 


blish thevstatus quo ante and resume diplomatic relations. 


Cees (eleaxr tthat “the cause of «the: controversy, the territo— 


2h HanNorrenaioth Yeoudwes 2) lpeb suary 4929 | pl. 1266) 
Te SOO ee lie ere Reno, 12 e. Volen ie peace. 
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The members of the Commission were the U.S., Uru- 
Suay, wiexico, Cuba, Colombia, Bolivia and Paraguay. 


Sa Neer Teer sets 304; 6. ek, Uesee 929. Vol. 1, pp. 835-= 
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rial question, was left untouched under the settlement. 


In fact, the McCoy Commission itself admitted that the 
settlement was only a Pyrrhic victory: "the neutral Commis- 
gion shavesreached the rconelusion sthat «it sis mot possible, 
at the present time to reconcile the divergent view-points 
of the parties to the controversy through a formula for 
direct settlement..."°° 

With the acceptance by both sides of the recommendations 
of the Neutral (McCoy) Commission, the first phase of the 
Gon blictecameato vansend,s | Throughout this first phase of 
the crisis, the League of Nations confined itself mainly 
to supporting the efforts of the Neutral Commission. ”/ 

The period between 1929 when a temporary cessation of 
hostility was achieved and 1932 when renewed fighting broke 
out was characterized by absence of any coordination between 
the League and the Pan American peace efforts.2% Neither the 


ye) 


Non-Aggression Pact negotiated under the auspices of the 


22 GCAaLHCE Ops Ct t.., prlo0. 
Soe aT esl IOy Ge a rer Mec 1929. Vole lane 2670. 
57 


See Senor Alverez Del Vayo, "The Chaco War", in 
Pacifism Is -Not®Enough,: (London: sAllen and Unwin. Ltd., 1935), 


P4015 8 yeteqsedgiets gha.Foy,yop.secit., p. -31l,etr seq. 


20 Ursula Ps *Hubbatd, “The Cooperation:of-the United 
States with the League of Nations", International Concilia- 
CLOUs Nome; sADT EL. 1997 S"*ps  S90r fs 
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Neutral Commission and signed by both Bolivia and Paraguay, 
nor the August 3, 1932 Declaration of the Conference of 
American Republics stating that the American Republics "will 
nOte recognize any territorialraertangement°of*this controversy 
which has not been obtained by peaceful means nor the vali- 
dity of territorial acquisitions which may be obtained 
through occupation or conquest by force of armg"09 prevented 
the resumption of lhostility invlatevi9320" -Thetnew- tonftlict 
posed new challenge to the peace machinery of both the 
Inter-American System andthe League of Nations. 
GConsiderpeagainvatheipolicyepositionsotrtherUnited 
States as stated in a Note to the U.S. Minister, Wilson, 
in Switzerland. The Note declared that the purpose of the 
U.S. government was that of "staving off any independent 
action on the part of the League in the matter". The Note 
continued: "We of course understand that if either: Bolivia 
or Paraguay makes a request of oneeruee sued Assembly...to 
study the matter it will have to do so".°l the U.S. Assist- 
ant Secretary of State, White, further expressed the hope 


that the League "will continue not to get into the matter any 


COMROED ToT out So aC Sep rere | 1032. Volt v) pps so- 
160; Hudson, International Legialation, Vol: Vi, pp. 105-106. 
This declaration was. inspired by the Stimson Doctrine of 
Non-Recognition formulated on January 7, 1932 in a diploma- 
tic note tesGhinageand Japan. See FeRwl Se5 1932, Vola; DLL, 
DNeOS Ave obay VOle0 204, L932, “pp. S42=48.-" For a similar 
League Assembly Resolution, see L.N.O.J., Special Supple- 
ment, Nos LOL, po. 8/=s6, 


CaeToc, Jl sol 2OG7 ae rake Uys... 19d.) Vol. . Vy tp 222% 
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morehthadngiteabsolutelyuhasito, and thatedinitthasito take 
action it will use its influence to support what the Neutral 


62 Peps houdeds! blew no ted 


Commission in Washington is doing". 
that what the United States was opposed to was "independent 
action on the part of the League". Washington conceded that 
dZt,could not stop,theseLeague, fromyconsideringa request for 
action from either of the parties to the dispute. 

Almost simultaneously Geneva was making it clear that 
"[i]lnasmuch as the present situation is one which might dis- 
turb the peace or the good understanding between two Mem- 
bers of the League, the other Members cannot regard the 
development of the situation with indifference".°? The 
European members of the Council, especially de Madariaga of 
Spain and Paul-Boncour of France, expressed militant atti- 
tudes and called for a vigorous assertion of the Council's 


responsibility and interest in the conflict.°4 


At Lts oSixty- 
eighth Session, the Council adopted Madariaga's suggestion 
that a Committee of Three be established to follow the Latin 
American situation closely. 
The Council's Committee of Three was treading very 


cautiously. It promptly announced on September 30, 1932 


that it would "give all possible support to the endeavours 


62 Ibid., p. 226. 


63 4.N.0.J., 13th Yr., No. 9, September 1932, p. 1575. 
Goly WeORl PF, SPeth eves; Nowwll, November 1932, p. 720. 
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of the Commission of Neutrals", and requested the Neutral 
Commission.to keep the Committee informed of whatever steps 
the former was taking to effect a peaceful solution to the 


conflict.°® 


OntNovemberd5;ci93Z,o0White medesitiquite clear 
that the United States was "in favor of keeping them [the 
League Council members] informed so long as they play the 
game with us", and warned that "the Neutral Commission can- 
notdafiord eitheretogbesputein thegpostticoncthat Ltiis 
subordinate to the League" and that the League "can only 
work through it [the Neutral Commission] or as permitted by 
67 


nt When the Committee of Three boldly proposed the 


establishment of a League Military Commission which would 


68 the Neutral 


be-sent to Chaco on a fact finding mission, 
Commission not only denounced this proposal as "futile", 
butdalsorinfoxrmed SiteEtic DrtimmonddoneDdDecember 31, -i1932ethat 
the "Neutral Commission is convinced that the nations of 
America working in common accord can preserve peace in this 


[Western] Hemisphere and have asked the cooperation of the 


EGuricountries nearéstethe scene of nose ienieeuee As the 
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League proposal to send a Military Commission to Chaco was 
not, initially, favourably received by the two combatants, 
the Committee of Three had no choice but to advise the 
League Council to suspend action on the proposal. /9 

The increasing frustration experienced by the Neutral 
Commission and the formal declaration of war by Paraguay on 
May 10, 1933 probably led the United States to accept, 
grudgingly, the necessity of a League of Nations Military 
Commission. The United States now expressed the view that 
"as there are many non-combatant South American countries 
that have real political interests involved in this dispute, 
any commission which the League might send to the Chaco could 
appropriately be composed entirely of Latin Americas", /1 
With this possibility in view, the Neutral Commission per- 
suaded Argéntinay Brazil; Chile; (and *Peru’™= the so-called 
ABCP group°="to act as mediators. The acceptance of this 
role by the ABCP powers prepared the way for the withdrawal 
of the Neutral Commission from the scene, In its statement 
of withdrawal, the Neutral Commission articulated unambi- 
guously the,crux,of the problem of finding a peaceful solution 
COogthe Chaco cOontlict., 91 stated? 


Experience has shown that if there is more than one 
center of negotiation confusion and lack of agreement 
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are the inevitable results. The Commission therefore 
feels that it can best contribute to peace on this 
continent by withdrawing from negotiations. Thus 


negotiations can be centered in Geneva, if other peace 

agencies will take a similar attitude, allowing the 

League Committee to work with universal support for 

peace. 

In view of the above statement, it is not clear why, 
on July 26, 1933, Bolivia and Paraguay should have urged the 
League of Nations to confer upon the ABCP powers a wide 
mandate to intervene in the dispute in place of the League's 
Commission of Five set up by the Council. /? This suggestion 
was strongly resented by the League Council members who had 
always contended that the League was the only international 
instance legally obliged, under the Covenant, to seek the 
settlement of the dispute between Bolivia and Paraguay. /4 
Noting the pragmatic advantages of such a proposal, the 
League Council acquiesced but requested the ABCP group to 
submit a formula for the settlement of the dispute. The 


ABCP group declined; consequently, the League Commission was 


despatched to the Chaco. /° 
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7) L.N.M.S., Vol. 13, No. 10, October 1933. Report of 


the League of Nations Commission on the Chaco Dispute Between 
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16 made up of representatives 


The League Commission 
From France, Delvtain, Spal,  ltady and Mexico, worked hard 
to secure a peaceful solution and apparently enjoyed the 
goodwill of the American states. For instance, the Seventh 
International Conference of American States passed resolutions 
on December 24 and 26, 1933 extending "a cordial greeting 
to the Commission whose high purposes made it worthy of the 


a7 


recognition of the nations of America", and urged the 


belligerents "to accept juridical methods for the solution 


of the dispute, as consistently recommended by the Commission 


"78 79 


of the League... The Commission's Report was rejected 


by Paraguay. °9 
The League of Nations made a final attempt to put 

pressure on both sides to accept cessation of: fighting by 

asking the Committee of Three to consider the possibility of 


imposing an arms embargo on: the belligerents. The Committee 


of Three consulted thirty-five Governments on the question of 


76 For an account of the work of the Commission as 
narrated by its Chairman, see Senor Alverez Del Vayo, "The 


Chaco Warjy inyPacifiemels Notginoushs, (London, .1935), 
bp. 1150-173. 
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American States, First Supplement, 1933-1940, p. 84. 
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an arms embargo; of these, twenty-eight announced that they 


had taken measures to prohibit the sale of arms to the belli- 


gerents. °4 InyRréegard ito) this new/s/venture, (the, United States 


not only cooperated but actually led the way.°? 


Although 
Washington's action was taken "wholly independently of actions 
by other governments", it was, nevertheless, founded "upon 
inspiration from Geneva and after consultation with other 
governments", °2 Lt is.important,.to point.out that the Coun- 
cil did not take any decision to impose an arms embargo on 
Bolivia and Paraguay. As a publication of the League ex- 
plained, "The members of the League, who had decreed such 
prohibition, had... acted independently of the provisions of 
the Covenant and not in. application of any of its articles. 
The prohibitions thus decreed by the States members of the 
League had been a lawful emanation of their sovereignty, and 
84 


did not run counter to any provision of the Covenant". 


The legal basis of the Chaco embargo was much debated 


SLtain vane Seep ei Pein eid hos sep hanbertto34) op h 207. 


ve LaPoy, 2 Ope, GLU... pc, col Gb, Seq. 


Te M.O. Hudson, "The Chaco Arms Embargo", International 


Goneilfation, "No... 320, 2193607. pa324lsy Janes) T sobhotwells vOn 


the Rim of the Abyss, (New York: Macmillan Company, 1936), 
pe 158; .C.CG.,.Fenwick, “Arms Embargo against Bolivia and 


BaGacsuaveaspAoJdalvbos VOlgez3 :4193468 1pp eel 34—-5036. 
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in the first committee of the League Assembly. As it has 
little* to do with the question of competing jurisdiction 
between the League and the Inter-American System, it is not 
necessary to do more than pass a few comments on it. Article 
16(1) contemplated the use of economic sanction against any 
Member of the League which resorted to war in.disregard of 


AVtEt¢les . LZp-1Storelsivo® the Covenant. °° 


Once the aggressor 
state had been identified, members of the League undertook 
immediately "to subject it to the severance of all trade or 
financial relations, the prohibition of all intercourse bet- 
ween their nationals and the nationals of the Covenant-break- 
ing State, and the prevention of all financial, commercial 

or personal intercourse between the nationals of the Covenant- 
breaking State and the nationals of any other State whether 


86 


a Member of the League or not". The language of Article 


16(1) suggests that the imposition of economic sanction was 
automatic once a League member knew who the aggressor was. 
The automatic character of this obligation was removed by the 
interpretative resolution of the League Assembly in 1921. 

8/7 


At the instigation of the Scandinavian states, the League 


= Relel.Aw, Incetnatlongd sancctons, (LondGn: 1990), 
Ch. 4, esp. pp. 28-373 RFaolaubenteld and H.J.  Taubentelid, 
"The"Economic Weapon": The League and the United Nations", 
Procesdings, AgSalebs. 196, pp. 153-205. 


86 art. 16(1). 


87 Jonesy; The¥Scandinavian; States and) the Leagues: of 
Nations, 4(Princetont719389)9¢pp.) 217-220. 
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Assembly adopted the following interpretative resolution on 
Avticlewl6. “ltaieygtne duty, Of each Member of the Leasue ito 
decide for itself whether a breach of the Covenant has been 
committed, and whether they ought, in consequence, to adopt 
the measures laid down in the Covenant", 88 

What may be said with reference to the Chaco arms em- 
bargo is that at no time did either the League Council or 
the Assembly issue a recommendation to members of the 
Organization. The Committee of Three-did not reach a deci=- 
sion about the arms embargo within the framework of the 
Covenant. While the states imposing an arms embargo were 
acting individually they, nonetheless, hoped that such action 
would help towards the achievement of a major purpose of the 
Covenant, the prevention or termination of hostilities. 

The Chaco arms embargo had a lesson to teach about the 
efficacy of economic measures as a means of terminating con- 
flicts or of inducing changed behaviour from states which the 
international community considers as "threatening" world 
peace. With Chile refusing to prohibit transit of munitions 
across its territory, Uruguay to impose the embargo, with 
some countries making their cooperation conditional on the 
action of other states, and with others excepting contracts 
already made before the embargo went into effect, the Chaco 


arms embargo as a form of economic pressure proved ineffec- 


88 League of Nations, Records of the Second Assembly, 
HMimuces: of the Committee, Vol. LL, ps 355. 
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tive.®9 The subsequent use of economic coercion by inter- 


national organizations in the service of world peace has 


not been more successful than the Chaco experience was. 20 


Throughout the Chaco conflict, the United States never 
abandoned her original thesis that "American problems can 
be most advantageously solved through some form of coopera- 


tion between the American states themselves and not through 


the utilization of non-American agencies"; ?+ yet she was 


yather rekuctant*to behave*in” away that? "would inevitably 
be construed as an attack upon the League of Nations or as 
a deliberate reflection upon its general utility". ?2 The 
attempt to’reconecile”™=thése two considerations produced some 


ambiguityVand inconsistéenty inthe United States policyyY The 


Se Hudson, "The Chaco Arms Embargo", International Con- 
Coliat Lon. oNOse 320. 19505. Die 29 240k Marve Mabtd cong Sie 
Chaco Arms Embargo", Geneva Special Studies, Vol. 5, No. 5, 
Lost Ww A sip bernats Ona lisancELtogs. | GL936). 8 Chisga. wesp. 
scum? eek 


oe See Albert Highley, "The First Sanctions Experi- 
meng, tCanmeVaes tudleseavobs. 99 eNow' 4s 219398, vpp re 7SiL} 
Palwat.Ae since rnationaleoanettone. LOSS )e9 RR. Stew Mace 
donald, “The Resorm sto hconomic Coercion by International 
Polit Leal Organi 2at somes 4.) Use Of le) Law  JOMUrnal po Odes ay), 
P96], Be.nGO-169: Ralph saacklin, Challenge of Rhodesia’, 
incernational Conciliation, NOs, ovo, November 1969: Ronald 
Segan et al., Sanctions against South Africa, (Middlesex: 
Penguin Books, 1964); Taubenfeld and Taubenfeld, "The"Econo- 
mic Weapons": The League and the United Nations", Proceedings, 
ies eh £964 pp, M835 2084 
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U.S. government found the League formula proposed by the 
League Commission "a fair and equitable basis for a peaceful 


ere) 


SOuUCEhen os and promised to "adopt a friendly and coopera- 


tive attitude to the activities of the Commission whenever 


in its own judgment such attitude may prove of practical 
| 
i 


assistance in furthering the pacific solution of the Chaco 
problem", 24 

Neither the United States nor the Inter-American 
System had been able to make any progress towards the solu- 
tion of the dispute partly because there were disagreements 
and political rivalry among the states of the Inter-American 
System, especially between the United States and Argentina. ?° 
GCordell@hull, inJa diplomatic note to the U.S. Charge in 
Brazil on December 1, 1934 confessed that "the time has not 
yet come when efficient machinery is functioning nor have 
the peace machinery created by common agreement between the 
American nations so far acquired sufficient prestige to prove 
their usefulness at this juncture, Frequently the peace 


efforts of the American nations during the years of the 


72 oe S072 AOWSL5 A85.5.3be a Red Gey. 19324, VolacI Vis, 53. 
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ae For a study of the Chaco conflict as a diplomatic 
warfare and prestige conflict between the U.S. and Argentina, 
see Woks Garner, The Chaco Dispute; A Study in. Prestige 
Diplomacy, (Washington,s D.Cii ePubiiciAtfairepPeress,71906)); 
see-also Harold Peterson, Atgentina and the. United States, 
1810-1960, (New York: State University of: New York, 1964), 
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continuation of the Chaco dispute have broken down as a 
result of disagreement between the American mediating 
nations".?° Besides the political squabbles among the 
American states, the lack of confidence of the beiligerenits 
inthe political neutrality of seme ol the neighbouring 
states partly accounted for the prolonged failure of the 
inter-American pacific settlement procedure. 

The Buenos Aires Peace Conference which brought the 
eontlict to an end wasisorganized by six American states, 
naneliyve tthe United States. Arcvencina., Brazil. Chale, pert 

98 

and Uruguay in 1935. Bolivia and Paraguay signed a Peace 
Prorecol on June. L2.0 1935 while the [treaty of) Peace, @kriend— 


g, 98a Some 


ship and Boundaries was not concluded until 193 
writers have pointed out that the termination of the Chaco’ 
conflict owed much more to the weariness and financial 
exhaustion ot che two belligerents than to the mediation 


oflLanyethinrd parties... and. moreover, that the military esins 


on the battlefield determined, in large measure, the settle- 


poe eo ees ey ea anor moO ae Vote ye yer 5 
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See L. B. Rout, Jr.; Politics Of the Chato Peace Contérence, 


100s 9395 (Austin, lexas: 1969.) 
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ment reached,”” 

There seems to be no doubt that the undercurrent of 
rivalry among the League of Nations, the Neutral Commission 
and the ABCP powers contributed greatly to the prolonged 
failure to arrive at a peaceful solution, De Madariaga of 
Spain at one point complained that on nine occasions "the 
Council's action has been paralyzed, stopped, and thrown 
out of gear because the Commission of Neutrals was going to 
settle the question", 199 

Although the United States did not hide her preference 
for a purely American solution, she equally did not pro- 
pound any policy of exclusive American competence to deal 
with the conflict,?91 the "failure" of the League's efforts 
was not due to opposition from the United States, Ln caect, 
the relationship between the League and the United States 
in. regard to the settlement of the Chaco conflict cannot be 


described in one dimensional term - the extreme League defer- 


99 
See, for instance, L.H. Woolsey, "The Settlement 


CL CURCO Dispute, Aidsecnury VOL Gor Loe, Ce, aaoh ear 
Alfred Zimmern, The League of Nations and the Rule of Law, 
1918-1935, (London: Macmillan Company, 1935), p,. 425: R.8, 
Kain, "The Chaco Dispute and the Peace System", P.S.Q., 
YoLlseus0g A935 i ep. 322% 


L100 
LsN,.O.3,, L4th Yr,, No. 6 (Part II), June 1933, 
p. /64, 
101 


Schwarzenberger, The League of Nations and World 
Orger, (L986) 2pp. L4esleo - 
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102 on the contrary, all evidence 


ence to the United States. 
suggests a situation of mutual deference, occasional colli- 
sion and general, but faulty, collaboration. The remarks 

of the Portuguese representative on the League Council, 

De Vasconcellos, during the Seventeenth Session of the Coun- 
cil’ are an appropriate epitaph on the role of the League in 
the adjustment of the dispute. The Buenos Aires Peace Con- 
ference “brings Sto a happy Yconclusion *atconflictewhich*has 
often led to unjust attacks against the League of Nations, 
without the latter ever having been discouraged in its action, 


pursued with perseverance, zeal and wisdom". 1093 


She THeSbittlesEntente, Hungary, and the League of Nations 


The Little Entéente. was the création of a series of 


' between 


bilateral treaties called "defensive Convention' 
Yugoslavia and Czechoslovakia, Rumania and Czechoslovakia, 
and Rumania and Yugoslavia.194 Like any defensive organiza- 


tion, the Little Entente was a product of political expedi- 


ency. As successor states to the Austro-Hungarian empire, 


102 For this view, see Norman A. Bailey, Latin America 
in WorldsAffairs, (New York: Walker and Company, 1967), 
Dela 
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104 Non TeS.., Vol. VI, No. 2154, p. 209;.No. 155, p. 215; 
Vol. D4, Pp. cos Arnold Loynbee, survey of -International 
Affairs 1920-1923, (London: Oxford University Press, 1927), 
Do Dl =50 5. 
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Rumania, Czechoslovakia and Yugoslavia had a unity of pur- 
pose in preventing any Hungarian revisionism, the Habsburg 
monarchical restoration and the subvertion of the Treaties 


105 Each of the three defensive con- 


of Trianon and Neuilly. 
ventions specifically identified Hungary as the state against 
which the alliances were directed, while the Rumania-Yugo- 
slavia treaty mentioned Bulgaria in addition.196 fhe 
Czechoslovak-Rumania treaty called for a coordination of the 
toned gn. «policy of sbhoth «states, in-relation «to Hungary; «0 
also did the Czechoslovak-Yugoslav treaty. The Yugoslav- 
Rumania convention similarly provided for consultation on 
questions of foreign policy in. relation to Hungary and 
Bulgaria. Certainly the most important provision in each of 
the three treaties is Article 2 under which the signatories 
undertook to decide, by mutual agreement, upon the measures 
necessary to counter an unprovoked attack from Hungary and/ 
or Bulgaria. 

In contrast to contemporary defense organizations, the 


Little Entente, as it existed in the early 1920's, lacked 


any permanent institutions for regular consultation and long- 


nhs Edward Benes, "The Little Entente", Foreign 
metairs, Vols Ws. Noy We 1922. pp. O6-/2:0Re Machray, the 
Little ntéente # Glondom: Abilenics Urwin td.) 11929), pp. i115- 
CVS PMs Brown, (he obi tele Kntente’ A.J. 1. Viol. 15, 
1921, pp. 67-68; Stefan Osusky, "The Little Entente and the 
League of Nations", International Affairs (London), Vol. 13, 
Poe DP Da 3) O—a99% 


106 Article lI of each of the three'Treaties. 
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range planning. Notwithstanding its institutional defici- 
ency, the Little Entente was an organization with an unusually 
great sense® of solidarity. ©“Untid*1929* the Little Enténite 

was basically a defensive military alliance with a purely 
external orientation. In that year the representatives of 

the states of the Little Entente concluded in Belgrade a 
tripartiteaTreat ys oLeContciliation and Arbitratione “on: the 
lines of the model treaty elaborated by the League",107 
With respect to institutional growth and structuralization 
of relations, the most notable innovation came in the wake 
of “the: rise of Hit@erism in Germany in early 1930's. “in 
response to the general international situation in Europe 
and to counteract the general tendency towards a certain 


108 the Little Entente 


loosening of bonds among themselves, 
powers transformed the regional organization into a perma- 
nent diplomatic federation with organs like a Permanent 
Council, a Permanent Secretariat and an Economic Council in 
February 1934.199 The well-known Czechoslovak statesman, 
Edward Benes, who was, perhaps, most identified with the 


Little Entente, explained the significance of the 1934 Pact 


of Organization a month later when the Marseilles assassina- 
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108 gee Arnold Toynbee, ;Surveysof International Atfairs 
1926, (Londen: Oxtord University Press, 1928), p. 47. 
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tion of King Alexander of Yugoslavia was being discussed 
in. the League Council. He declared: 
I have no reason not to state before you that, since 
the signature of the Pact of Organisation of the Little 
Entente of February 16th, 1934, the three countries - 
Czechoslovakia, Roumania and Yugoslavia - having 
establishedhtihesunity eofhtheirtioreten «policy ;econ- 
stitute an international political community which 
cannot but act jointly in circumstances so serious 
as those with which we are faced. Peace may be 
threatened in our neighbourhood and our direct interests 
are at stake,110 
How, it may be asked, could an alliance system directed 
against specified antagonists be peaceful in its relations 
tO Such antagonists in,conteormity with the obligations of 
membership of the more inclusive organization to which they 
all belonged. This is the type of problem faced by the 
League of Arab States in its relation to Israel and the 
Organization of African Unity to the Republic of South 


til There is consider- 


Africa and colonial regimes in Africa. 
able force in the argument that regional pacts directed 
against an aggressor state whichever it may be fit most 
accurately into the framework of the League and conform most 


closely torits principles, and that a country ie) not en 


cireled_by a group.pledged to mutual defence when it has the 


eG) 
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See Chapters VII and VIII below. 
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Benes, hadethiiis) ttypemohicriticismeineind:whenshe wrote in 
19:2 2s 
It is true that there.is one gap in the structure 
lof the Littie Entente]. Hungary still stands out— 
side. She has excluded herself by virtue of her 
policy, directed as it is against the security of 
her metghborsan There tis: idiittle hdoubt that the damo- 
lation cannot be permanent, and that Hungary too will 
one day take the place in this Central European 
peace biock which is’ hers both politically and 
economically.113 
Forty years later, members of the 0.A.S. were to use 
a similar argument to justify the exclusion of the "commu- 
nist" Government of Cuba from the regional organization, 
hoping that one day Cuba would resume its participation in the 
oas. 114 As long as the Little Entente lasted, the isolation 
of Hungary was "permanent". The question may be raised as 
to whether the Little Entente treaties of 1920-1921 did not, 
in fact, predispose the Yugoslavs, the Czechoslovaks and the 


Rumanians to belligerency with the Hungarians and the Bul- 


garians at the slightest of all provocations,115 Whether 


112 the Paul-Boncour Report On Repilonal Pacts of Mutual 


Assistance submitted to the Special Main Committee on the 
Question of the Application of the Principles of the Covenant. 
DGCs iC roCiasM. coy LO OV Ll Cros P soL0)\4) UoNeO. das Special 
Supplement No. 180, Annex 10. 


113 Edward Benes, “The Little Entente", Foreign 
ALtai Ye san Oly Le ON Oneal 22 Ve Ding si 


114 See Chapter Vil - and VII -below. 


115 see Count Sipephen) Be thileni,.« The: Wteaty! iofemianon) and 
European Peace, (London: Longman's, 1934), p. 145 et. seq. 
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or not the Little Entente- contrasts with modern ideas of. a 
peace organization must be determined empirically by a study 


obelise ,achionstivisea=vis thexleaguerof, Nations. 


The relationship between the League of Nations and 
the Little Entente was almost exclusively bound up with the 
question: ofelltngarianwrevisionismys Thiseis shardly esurprising 
in view of the fact that it was the need to defend the 
integrity of the Treaties of Trianon and Neuilly, the sym- 
bols of the dismemberment of the Austro-Hungarian Empire, 
which compelled the creation of the Little Entente. The 
League-Little Entente relationship can be analyzed in the 
context of three incidents which brought: the Little Entente 


powers together before the League Council. 


(a) The Szent-Gotthard Incident 

On January 1, 1928, some five wagon loads of machine 
guns, falsely declared as machine parts, and clandestinely 
being transported from Verona in Italy ostensibly to Warsaw 
in Poland, were uncovered by the Hungarian railway officials 
in Szent-Gotthard at the Austro-Hungarian border-!16 as the 
shipment had no valid "transit" permit, the Hungarian 
authorities proceeded to treat the incident in accordance 
with customs and railway regulations: the war materials were 


sold or destroyed after the Hungarian authorities had been 


116 Robert Machray, The Little Entente, (London: 1929), 
DPa, S005 57. 
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officially ®notitiied by the acting President of the League 
Council that the matter had been placed on the Council's 
agenda, and had, indeed, been advised "to suspend this 
action as the matter is shortly to be considered by the 
Council", 117 

In identically worded letters, Rumania, Yugoslavia 
and Czechoslovakia drew the attention of the League Council 
to” the® inci den tom ¥ ebrita rye e1926.8 and “wi thoutre wishing 
to accuse or suspect anyone whatsoever in connection with 
this incident", urged the Council to investigate it.118 The 
Little Entente signatories put the incident within the con- 
text of European ‘peace... (imia Going declaration, they «tated: 


The States of the Little Entente consider that the 
question of the machine guns is one of general import- 
ance, and not a question concerning especially, the 
Little Entente. The States of the Little Entente have 
acted as Members of the League of Nations, and they 
have not acted with a desire to accuse anyone. They 
have acted solely in the general interest, taking into 
consideration the question of principle and the respect 
of treaties, and also respect for the duties which 
have been assumed by the Council of the League. It 

is for that reason that we drafted our notes to the 
Secretariat, in a form which avoids any possible dis- 
pute between our States and Hungary, and in order to 
emphasise especially that in dealing with this matter 
account should be taken of the position of the League 
and of the Council and general respect for its rights 


wa. 
Leaguer Dotwa Grote LOZ on lke LoN GOL DER Wi we IG eee, 


April 1928, p. 548, Annex 102la. 


8 
a heapuerDoc.-C.25,.1928.1xX3; bids, pps 545-546, 


Annex 1021. The right to demand investigation of such 
incidents was provided for under Article 143 of. the Treaty 
of Trianon. 
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and duties, t1l9 


The League Council considered the Szent-Gotthard incident 
on wMareh 74«i928 vas uiltis (Porty-ninth eSesision: \it¢set up sa 
Committee of Three to study the:complaint, investigate the 
incident and report to the Council.129 The Report of this 


121 remained a controversial document because it 


Committee 
provided no answer to the most vital question - the final 
destination of those five wagon-loads of war materials. The 
Little Entente powers and some Council members, including 
France, failed to understand why the Committee was unable to 
ascertain the final destination of the machine gun parts and 
questioned the credibility of the Committee's conclusion 

that there was no evidence that the war material was intended 
to, remaine dnghungany: gin Wwiewi ofeitheitactthat the said war 
Material: was niote/onldy, ofedittw@esmild tary*sienificance’ but 

had also been either destroyed or sold, there was a general 
feeling that there was no need to pursue the matter further, 
The Council closed the matter by adopting a resolution which 
amounted to a censure of the manner in which the Hungarian 


atlenorasvcee sun ha niddvercdant bh emrcrcen aeicrs The resolution stated that 


when a question had been placed before the Council, "the 
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Government concerned should take whatever step may be neces- 
sary or useful to prevent anything occurring in their re- 
spective territories which might prejudice the examination 
or the settlement of the question by the Council".122 The 
Little Entente members declared themselves gratified that 
international attention had been focused upon a question of 
great importance to European peace and security. For our 
purpose, the: important thing is: that-the Little Entente: powers 


resorted to the processes and procedures of the League of 


Nations. 


(b) The Hirtenberg Affair 


APSecond*and@sinilar-inerdent oecurredrin- 19335758 in 
January of that year the Little Entente powers received 
information that large consignments of arms had arrived at 
the -cartridge factory at:Hirtenberg in:Lowet Austria’ from 
Italy. Contending that the import of arms contravened the 
terms*®of Articles*132"and 134°o0f° the’ Treaty of. St. Germain 
which constituted the state of Austria, and dissatisfied 
with the explanations offered by the Austrian Government, 
the Little Entente powers accepted the good offices of the 
Governments of Great Britain and France which undertook to 
eleéareup them matter™= through diplomatic channedis, ©an> joint 


identical letters from the Little Entente powers to Britain 
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and France, it was pointed out that the Governments of the 
states of the Little Entente "postponed the carrying out of 
their decision to bring the matter before the Council of the 
League, of; NatLons 4 in defenences tothe Undted Kingdom and 
France, whose démarches they considered should not only lead 
to. an explanation of this matter but... should induce Austria 
to conform to the obligations. of the Treaty of Peace", 123 
The political demands of the Little Entente powers 
were that the arms which arrived from Italy should be sent 
back to the consignor. If the consignor refused to take 
delivery of such arms, the Austrian Government should destroy 
them .and ,provdider evidence. that.41t id so... Moreover, the 
three powers also wanted assurances that no part of the arms 
had crossed over to Hungary and that similar incident would 
not occur again. The Anglo-French negotiation with the 
Austrian Government led to an agreement in which Austria 
agreed to send back, and Italy to receive, the controversial 
war material. The Little Entente powers accepted this 
settlement, but, fearful that the procedure might constitute 
a precedent for. the future, brought the matter to the 
attention of the League Secretary-General with the request 
that the Secretary-General ''be good enough to have the pre- 


sent letter and annexes thereto communicated for information 
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to the States Members of the [League] Counci1",124 


The investigation and the settlement of the legiti- 
mate complaint of the Little Entente Powers in regard to 
this affair were conducted outside the League framework. 
This procedure was politically appealing to Britain and 
France which did not want to embarass Italy politically. 

The Little Entente could not realistically turn down the 
offer of good offices from the two leading League members, 
especially from France which had, since 1920, given strong 
diplomaita ch:backingetor ther Listider Ententer powers .o9 Lites diss, 
however, significant that the basic attachment of the Little 
Entente powers to the procedures and ideals of the League 
made it necessary for them not only to reserve their right 

to ask the League Council to consider the matter but also 

to consider it a matter of importance that the League Council 


be notified of the settlement of the affair. 


(c) The Marseilles Tragedy 


Diplomatic unity among the Little Entente powers was 
again demonstrated against Hungary following the assassina- 
tion of King Alexander I of Yugoslavia and Louis Barthou, 
Bieerrench Foreign Affalra Minister, in Marseilles on 
October 9, 1934. The assasins were members of the Ustasa 


organization whose anti-Yugoslav activities were condoned 
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by “the “Hungarian “authorities s* The Little Entente resorted 


to the procedures of the League. Yugoslavia, supported by 


£25 226 


Czechoslovakia and Rumania, requested the League 
Council to investigate the odious crime which "seriously 
compromises relations between Yugoslavia and Hungary and 
which threatens to disturb the peace and good understanding 
between nations".12/7 Yugoslavia charged Hungary with com- 
plicity in the assassination and in the terrorist activities 
directed against the Yugoslav state. 

The League Council considered the request on December 
7, 1934. It is the view of the major powers which deserves 
close examination for it determined how the Council handled 
the qddestiomns* France placed ther full diplomatic support 
behind Yugoslavia. To Laval, the French representative on 
tive (Councils 4c |e Cattack von SthesKnightly King, Alexander 


128 He went 


thewmPire't pethe s“Uniitier, was an attack on peace”. 
on to warn in apparent reference to the well-known revisionist 


fever in Hungary that "[a]ny person who tried to remove a 
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129) Aloisi of 


frontier-mark disturbs the peace of Europe" 
Italy took a different view. While condemning terrorism 

and political assassination, he indicated that the Hungarian 
revinisionist posture was a legitimate political demand which 
the League should not ignore, 130 Italy had, for some time, 
been known for her anti-Little Entente attitude, the sin of 
the Little®Ententesbeinevtihat Lrestood fore therstatusequo; 
the preservation of frontiers and was France's diplomatic 
front in Central Europe. Eden of Britain acted as a con- 
ciliator between the French and the Italian position, 231 
YLet\ me-confesse ate thes outsetls he said, “that I. feel some 
difficulty in forming any opinion as to the responsibilities 


132 


for the tragic events which have occurred" He urged the 


133 and eareru lly 


Council "to proceed with extreme caution", 
avoided getting into the fundamental question of the rela- 
tionship between the Little Entente powers and Hungary. It 


came as no surprise that Eden was unanimously appointed as 


Rapporteur. The British statesman came to the conclusion 
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Anthony Eden, Facing the Dictators, (Boston: 
houchton’ Mifflin Company, 1962) ‘op. Ll9=133., 
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that "certain Hungarian authorities may have incurred, at 
any rate through negligence, certain responsibilities rela- 
tive to acts connected with the preparation of the Marseilles 


L34 


crime!” ; He urged the Hungarian authorities to "undertake 


an inquiry and take the appropriate action as regards those 
of its authorities whose culpability may be established", t%° 
and to report the steps which they had taken to the Council. 

A resolution to this end was unanimously accepted by the 
Counci1.136 What is of great relevance for our purpose is 
that the Little Entente powers resorted to the instrumentality 
of the League to deal with a major political crisis which 


could conceivably have provoked a war between the Little 


Entente powers and Hungary. 


4, The Locarno Security System and the League of Nations 


In a Memorandum dated February 9, 1925, the German 
Government proposed the establishment of "a pact expressly 


guaranteeing the present territorial status on the Rhine", 


and "a comprehensive arbitration treaty... amalgamated with 
such a pact" by the "Powers interested in the Rhine - above 
134 
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all, England, France, Italy and Germany". The Memorandum 


was conspicuously silent on the relationship between the 
proposed pact and the Covenant of the League of Nations,138 

The response of France to the German proposal, after 
consultation with her allies, deserves a close analysis 
because of the light it throws on the Anglo-French conception 
of the relationship between any regional security organization 
and the League of Nations. The following extracts from the 
Memorandum are especially pertinent: 


Ci) [N]o agreement could be achieved unless Germany 
on her side assumes the obligations and enjoys 
the rights laid down in the [C]Jovenant of the 
League. 


(2) The search for the quarantees of security which 
the world demands cannot involve any modification 
of the peace treaties. 


had Cmd. 2435, Papets respecting the Proposals for a 


Pact of Security Made by the Cerman Government on February 
ye 1925, (London: HoMs5.0)., 1925)% Ihe Certan Ambacsador 


to Washington first proposed a security pact among the Great 
Powers in his conversation with the U.S. Secretary of State, 
Hughes, in December 1922 but the proposal then was rejected 
DYatLance, wee fo RoU.5., L994, Vol. 2, pp. 2U0=20%, 


mo The German, repiyjdated July 20, 1925: to the Prench 
Note of 16th June 1925 maintained that although Germany 
believed that "the entrance of Germany into the League of 
Nations would not be a necessary condition for the realisa- 
tion of the fundamental ideas of the German memorandum", 
she would "not raise any objection against the linking of 


the two problems". See Cmd. 2468, Reply of the German 
Government to the Note handed to Herr Stresemann by the 
French Ambassador-.at Berlin on June 16, 1925 respecting the 


Prop dsdills! for talPadttof security. (london: Hid. S..0s4.1925), 
pie a90, 


; | we | iM on ab. 


\ 
“ gebnsroeet ods SOF yMaenasd bas yheet) veseest 
afd3 neswied qidesorseto: edt mo guelte 


~  gedte ,Leedqosg @emted oid 05 sofatt 16 veaveens’ 545 SOh a 
Py eleaylens seelo # ageyrecsh ,estile vert dtiw sotsetivenos ‘ 
gobiqesnos damett-ofgns sai a0 awerda a2 Sdgtl add to eavaced 
gottaxtnagro ys russe fewotger yrs apawted qidanotsslet eds to 


eft mort stosttxe gniwolior edt -amotzs& to sugsel sd2 bos 
:jnentrreq yllaetiseqae sts mubastomem, 


De \iynamted aesiny beveiios od bluos dnogseTge of") (ry 0 
ayotas boe snotiagiido sia ssmuans sbte t30od no 
edd to goenevolD) oft nt awob biel eadget eda Y 

-sugaol . 


dotdw viixzwoss to easinarsyp 903 sot dotpee ofT (&) , . 
goltiaotitbow ene syiovail Joaus? ehosoab, birew eno aeey 
esitsesa =ose9g eda to 


2° af} a , Shes »bmd 
‘obeM yi tzu 


rd |S 
_tesSer ,.0.0,M.H smobmod) 
a & bagsagotg tart motga 


Yssuzdet mo sesagieye 
ey sobsaasdaA camisd 5siT 
dmexd sit guose Toaq YFiitLss 
g@tet®? to yretetose .2.U sts dtiw notigezoevaco as a 
betoetes eaw neds (acogetq S43 30d cSel sedmsoed ak .8 


A ex y 
. ££8-608 qq .S ,fo¥ .SSCL .. ae B.S wed anaes wee 


Pid 1) Uy 
to 830K 


sie sae 
q bahel =! rey 
a | ' P 


a 


‘ dogext ods of C804 02 tut bazves yluest massed 
Yaeutad dguodals geds Seniesatem egeL sout 
| 


lo ougeed oda otnt (aemre) to sanex709 aa" 
“gaiiseas ofd toi soljtbaos yrsepezsn 6 ed jon 
"mebasxousm agaxe0 sid to apebt issaeneba 


Yo griwdekl off tentags cotieetdo yas sats: . a da 
immsep edu to yigot ,8oan « ."ameldozq owl 21 | 
| yd Gusmaeatse 172% 0+ bebrad a20U 3 of. saaameved: 

ginlineges: ¢ Si soul mo afliss 318 tobseasdmA doneaa 
b : ~ hee > Wie 7 . Tr a2 * Y to 226 = , +0 a ‘ j i alae - ? 


+s 


a x ew 


130 


(3) Where one of the contracting parties, without 
resorting to hostile measures, fails to observe 
its undertakings, the Council of the League of 
Nations shall propose what steps should be taken 
to give effect to the treaty. 


(4) Nothing in the treaties contemplated in the pre- 
sent note should affect the rights and obligations 
attaching to membership of the League of Nations 
under the Covenant of the League. 

Thus, right from the very beginning of this new venture in 
regional security arrangement, the leadership of the Geneva 
institution was thinking of the new pact in terms of its 
congruity and compatibility with the League Covenant, 

At Locarno the following treaties and conventions were 
concluded: 139 (1) Treaty of Mutual Guaranty between Germany, 
Belgium, France, Great Britain. and Italy (Annex A): (2) 
Arbitration Covention between Germany and Belgium (Annex B); 
(3) Arbitration Covention between Germany and France (Annex 
C); (4) Arbitration Treaty between Germany and Poland (Annex 
D); (5) Arbitration Treaty. between Germany and Czechoslovakia 
(Annex E); (6) Collective Note to Germany Regarding Article 


16 of the Covenant of the League of Nationst49 (Annex F);3 


197 TN Tsu.) Vols 84. Nose 1292-1096, pp. 2e9FE: 


Hudson, International. Vepisilation, #Vol.-3. pp. Log0re; “Cmd. 
22) .oCiiowdon ath MIS 00 Selo by*: As JL. le, Supp. Vol. 20% 
BZ Oe ipen i eielt.) seq. 


we This Note purported to give Germany a special 


status under Article 16 of the Covenant. The German Govern- 
ment could allege that it could not participate in any 
military sanction because of its disarmed status. The 
Collective Note stated: "(T]Jhe obligations resulting from 
the said article [i.e., Article 16] on the Members of the 
League must be understood to mean that each state Member of 
the League is bound to cooperate (continued on page 131) 
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(7) Treaty between France and Pland (Annex F, No. 2); 
(8) Treaty between France and Czechoslovakia (Annex F, No. 
3')'s\ “anid (9)! *a “Pinal "Protocol of ‘the *Yocarno Conference. 
Consider some of the claims made by the Locarno 
Treaties Vin “regard to ttheir %relationship with «the “Covenaatt 
of the League of Nations, The preamble to the Rhine Pact 
(Annex A) asserts that the treaty provisions were"[a]nimated 
eo with the desire of giving to all the signatory powers 
concerned supplementary guarantees within the framework of 
the Covenant of the, League of Nations". This claim is amply 
borne out by a careful analysis of the other provisions of 
the "Treaty. For-instance, the obligation not to resort to 
war against each other exempted actions in pursuance of 
Prepac le 16 gof the Covenant,?41 while, in cases where two 
parties to a dispute failed to accept the recommendations of 
a conciliation commission, the treaty required that the 
question be brought before the Council of the League. of 
Nations which would then deal with it in accordance with 


142 


Artiele IS "of the *Covenant. Moreover, any allegation by 


LEM eh ue) loyally andseffectively In supportacr 
the Covenant and in resistance to any act of aggression to 
an extent which is compatible with its military situation 
and takes its geographical position into account". In view 
of the interpretative resolution on Article 16 in 1921, the 
necessity. of the substance of- this’ Note, is rather doubtful. 
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a "st enecoLry Of ytne Rhiine” Pact’ that Artictie Zot the Pace 
or Articles 42 or 43 of the Treaty of Versailles had been 
breached. .was to be brought before the Council of the: League 


143 According+ to Article 75° "[tJhe-present 


of Nations. 
treaty, which is designed to. insure the maintenance of peace 
and is in conformity with the Covenant of the League of 
Nations, shall not be interpreted as restricting the duty 
of the League to take whatever action may be deemed wise and 
effectual to safeguard the peace of the world". This Article 
was tailored to respect the universal jurisdiction of the 
League under Articles 3(3), 4(4) and 11 of the Covenant. 
Under Article 8 of the Rhine Pact, the League was to have 
the power, by a two-thirds majority, to terminate the entire 
Locarno regional security arrangement on the ground that the 
League of Nations had acquired sufficient strength to enable 
the universal organization to protect any of the Rhine Pact 
powers from external aggression. 

The assertion that the Locarno Treaties were conceived 


144 is essentially correct, but-it is a 


in the League spirit 
mild and modest-one that hardly portrays the extent: to 


which the provisions of these treaties were subordinated to 


the principles, obligations, laws and procedures of the 
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144 Fdauard Benes, "After Locarno: The Problem of Secu- 
tity Today *' Bored envAtfalre, Vol. 4, Ne. 23 elanuary 19269 
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145 It has been well 


League of Nations and its Covenant. 
Said dn respect ta the Rhine Pact that “[nlever did an inter- 
national agreement concluded outside Geneva base itself so 
completely on the principles and the actual mechanism of 


the League.) 7° 


Another: scholar writes: "Supporters of the 
league -had indeed a double motive for satisfaction...; Every 
line of the pacts was based upon the [Geneva] Protocol [of 
1924)14? or the Covenant. Every provision for their appli- 
cation depended in the lasturesort on action by the Council. 
What had been planned at Locarno could be fulfilled nowhere 


Grlsies sthvan® fat Geneval.1 42 


Sir Austen Chamberlain was quite 
sincere when, speaking before the Thirty-seventh Session of 
the eee ue icoumen! on the occasion of the deposit of the 
Locarno Treaties in the Archives of: the League, he remarked 
that "in placing these documents under the guardianship of 
the League and attributing to the League all the authority 
whieh is therein speciftied:.. we have made a contribution 


145 Bruce Willvame,sotate Security and) ther Learue gor 
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Peacltiic settlement of international Disputes, (London: 
Be) te 


Pod; NOG! Bakes, The Geneva Protocol tor che 
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@rondon:- 19607), pe 291. See also Ja R. de Orue y Arresui, "Le 
Regionalisme dans L'Organisation Internationale", Hague Recueil, Vol. 53, 
Woo Cul), pp. 49-50% 
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which... will be acceptable to the League towards the support 
and increase of its authority and strength",149 

If the commitment to the League principles, obligations 
and procedures was as total as the preceding account has 
demonstrated, one would not normally expect a disjuncture to 
exist between the two types of organization; after all, the 
Locarno Powers provided the leadership of the Geneva univer- 
sal organization. Long ago, Sir Alfred Zimmern warned 
students of the League of Nations to always bear in mind 
that "the external facts, the details of machinery and 
organization, are not the essential facts for the understand- 
ing of the problems which the League exist to solve", and 
that "the essential facts are in. the realm not of machinery 


butgotgpoliticspand psychology". 159 


This warning suggests 
that when examining the degree of congruity and incompatibi- 
lity in. the League-Locarno Pact relationship, we must move 
beyond a mere constitutional and legal analysis. It also 
implicitly suggests that the analyst should interpret this 
relationship in a realist manner that shows an understanding 
of the character and nature of international power politics: 


Thisawarningehaspaidogic ofsitscownt (It isicertainly cCon= 


ceivable that a regional organization not in immediate or 
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initial contravention of the terms of the Covenant could, 
after a lapse of years, develop in such a way as to contra- 
vene those provisions. The way an organization operates 
is sometimes different from the way the constitution says 
it ought to function. This is especially so in. international 
organizations of politically competitive states where deci- 
sions are made largely on the basis of national interests. 
It is indeed incumbent upon any analyst of the relationship 
between the League and the Locarno regional security system 
to examine, to the extent that it is possible, the actual 
operational conduct of the Locarno Pact signatories as members 
of the larger collectivity - the League: of Nations. Due 
allowances have to be made for the difficulty of distin- 
guishing the behaviour of Great Britain, France, Germany, and 
Italy as the leading and politically most important members 
of the League from their behaviour in their capacity as 
members of the Locarno regional organization. 

At the bottom of the argument that the Locarno Pact, 
as a regional security system, usurped the powers and func- 
tions that constitutionally belonged to the League of Nations 
is partly the implicit acceptance of: the criterion of "cap- 
ability" for judging the compatibility of the regional with 


the universal organization, ?}°1 While the Little Entente and 


wen See Commission to Study the Organization of Peace, 
Regional Arrangements for Security and the United Nations, 
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the Balkan Ententel >? were smali-states regional organizations 
incapable of posing real challenges to the League of Nations, 
supported firmly and genuinely by the political heavyweights 
like Britain, France, Germany and Italy, the Locarno systen, 
composed of the same powerful states, had the capability to 
do so. A historian of the League, Walters, portrays vividly 
the alleged consequences for the Geneva institution of the 
secret meetings of.the Locarno powers. According to him, 

the so-called "Locarno tea parties" or "hotel talks" were 
used to discuss not only the West-Russian relations, but 

also to decide what issues were to be placed on the League 
agenda and to prevent issues which might prove embarassing 

to any member of the Locarno group from being discussed in 
the League Council. Walters conciuded: 


The result was naturaily a loss of corporate sentiment 


ree The Balkan Pact was drawn up in 1934. Its signa- 
tories, Greece, Yugoslavia, Rumania and Turkey, undertook 
"to assure respect for contractual agreements already exist- 
ing and the maintenance of present territorial boundaries 
in the Balkans" and "to mutually guarantee the security of 
all their Balkan frontiers". They pledged themselves "to 
agree upon measure to be taken in case of eventualities 
capable of affecting their interests". The Pact of February 
9, 1934 instituted no machinery for consultation but this 
was rectified in November 1934 with the establishment of a 
Permanent Council of Foreign Ministers, an Advisory Economic 
Council "for the progressive coordination of the economic 
interests of the four: states”, and a Secretariat. See L.N.T.S.,; 
Vol, ‘CLIII, No. 3514, p. 153; Hudson, International Legisla- 
tion, Vol. Wh, pp.1:634, 640; Por an, account of, the. Balkan 
Conferences, see M.A. Caloyanni, "The Balkan Union, The Balkan 
Comrerencesadandptbie BalkeanmePe@ct, .. TeaGuo mye Ol. 1855 1932.. 
Donat WiykhO Gs, Viol ip tho” oLO3S., spp a sb9—ul Ol: Ret nhoerner sand. 2H. N. 
Howard, The Balkan Conferences and the Balkan Entente, 1930- 
1935, (Berkeley: University of California Press; 1936). 


. | ; 
ddokisstoesas fanetzer avgere<iione sxew S@feaperad 
| eaabsisi to sugssd eft 62 esgnoileda tesx gataoq to oidsqanat _ 


bi | 


od 7 a :* 74 ‘ ' i “te 
eet ho » i : 
‘es iL) 7 
Poe ; T 7 £ % ra 
- 7 , Ld 7 


- 7 


psighewyvaon Ieotabhog sit xd yvlottunsg bos ylmrt? beatoqque 


qoséce ontsvoil sdd Quine t bare qoamtep ,ooces® ~mteagtra eltl-— 


od vailidsqss ed? bed ,easeve lutieveq somes ois to berxoqmoa 
elbtviv ayettrvoq earettew ,augee!. siz 79 astzotetd A .o@ ob 
aid 20 notiszigenk svaneo siz 1ot pscagupsenoo begolie edd 
_mid od gh ibresdA ezswoq osteool af to egnitsem Je1998 
siew “edieas farad" yo “asisizaq ae3 chanson beliss-oe eds 


jud PoOoOLIsBLSs 


: asieeufi-tesW eda ylno Jor pevoatb os bes» 
bsopiq sd of sisw agveat Jed sbioeab ot coals 


sSugaad snd 20 
grizeat 
ait bedauoath gaitsd mort quewts ontsood ods to 26dmem yas od 

:bebuionos etosiaW .Lionsod sugeed ang 


gnéuitase siei1aqro2 to esol ws yilsruten esw sivest eAT 'y tee eo 


<style esl .P8Ol ai gu awadb 26w jist sadlied oat =eh sont 


Acoinxebau ,vodxut bas Bifaraxt ,siveleogulY s8eto Specs 2 
ae yaaiaels exuvees of” 
bas. 


7 bee “apattet 


od" geyilesasds bagbsig YouT B<s 
ubijtlevsndays) bo, See i nedsa, 
yxauadoy to, 3564 oti Fe ve moj ck 
era¢ avd aottajiveno> yo: yasatdos 
ge to insasetidesas’ 3f3 da hw-d£0L simevot 
obacnooa CPpOBLV DA Bf 2 fsx'0T Be 
snares (ein 3a fore 
Wad 392 dbivasdtss 
LOG + teassiat 


can 


- 
: 


sdus svo1qg sigim dotdw esueal Jaeveag os, bas sbregs 


Ld? 


in the Council, and the loss of cohesion as between 

the Secretariat and the delegations. Most serious of 
all, the Covenant itself seemed to be in danger of 
oblivion. The Locarno group was to some extent a 
re-embodiment of the old Concert of Europe; it reached 
its conclusions, not by respecting the principles, nor 
by using the methods, of the League, but by finding 
diplomatic compromises between the wishes and interests 
of the great powers.153 


This indictment of the Locarno security system vis-a-vis 


the League is apparently intended to cast doubts on the 
hypothesis of congruity and compatibility which a comparative 
constitutional analysis of the two organizations has esta- 
blished beyond any doubt. On the charge of secret meetings 
it is not necessary to say more than that secrecy and intri- 
gues have always been part and parcel of international dip- 
lomatic behaviour and that it is unrealist to expect that 
parliamentary (open) diplomacy, popularized by the emergence 
of permanent international organizations, has superseded the 
traditional methods and style of inter-state relations. As 
the Anglo-French domination of the League existed before the 
ereation of the Locarno Pact, it follows that the establish- 
ment of the Locarno Pact could not have accounted for the 
behavioural pattern described by Walters. At best, it could 
be said that the Locarno arrangement provided a convenient 


machinery for the big power management of the League of 


nore Fere Walters, Joop, Git, p. 342. See also, Great 
and Small States at Geneva", The Round Table, Vol. 17, 1926- 
1192/7, pp 684-/00;5 .C,.Howard-Eliis,. Thé,Orisin, «Structure 


and Working of the League of Nations, (London: Allen and 
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Natbons isystem. qaubhe | truth iise«that, <Li the Locarno «Pact idid 
not exist, the leading powers of the League would have in- 
vented a machinery for securing greater coordination and 
consultation as the Council became unwiedly following the 
admission of a group of lesser states. Furthermore, as one 
commentator has quite rightly pointed out, with the forma- 
tion. of the Locarno regional security system and the consequent 
assumption by Germany of League membership, "[t]he League, 
which had begun on the periphery of international life was 


/, ; 
154 this does not mean 


now fast moving towards the center", 
that Geneva determined the policy of its members, but that 
its members used the organization to implement their goals 

in ways deemed consistent with the Covenant, It was -not by 
mere accident that the growing political importance of the 
Leaguesbegan.in; the very year the Locarno Treaties were con- 
cluded.199 As to the domination of the League system by 
Britain, France, Germany and Italy, it was to be expected. 

No dispute of any importance was ever settled in Geneva other 
than by agreement among the Great Powers. The Permanent 


Court of International Justice was being realistic when it 


observed in. the Mosul case: "It is hardly conceivable that 


Y | 
mes Arthur Sweetser, "The First Ten Years of the 


Deague of Nations”, International Conciliation, No. 256, 
oo05 oF Loe 


ee SeeoOWilliameRappatd, Uniting Europe: The vTrend of 
International Cooperation Since the War, (New Haven: Yale 


University Press; 1930), pp.* 201-205. 
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resolutions on questions affecting the peace of the world 
could be adopted against the will of those amongst the Members 
of the [League] Council who, although in a minority, would, 
by reason of their political position, have to bear the 
larger share of the responsibilities and consequences ensu- 


156 That this was so is a manifestation of 


ing therefrom". 
big power hegemony at Geneva, an inevitable and perhaps a 
necessary evilwhich the League had to put up with. The point 
cannot be overemphasized that the political life of the 
League was determined primarily by the interests of Britain 
and France as leaders of the universal organization, and, 
only dincidentally, «as members eof «the Locarno Pacts: Itais 

not clear to what extent the policy of the major powers 

would have been different from what it was if the Locarno 
Pact jhadanot gexisted: 

It has been well observed that “"[t]he whole of the 
Geneva procedure is, in fact, a system of détour, all of 
which lead to one or other of these two issues: agreement or 
disagreement between Great Britain, Italy, France and Ger- 
many" ,1°/ Great power disagreement was no less important 


than great power agreement; yet there is a tendency to over- 


emphasize the extent and degree of unity among the Locarno 


156 Hudson, World Court Reports, Vol. 1, p. 741. 


3 4 Jules Cambon et al., The Foreign Policy of Powers, 
(New York: Harper and Brothers; 1935), p. 89. 
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powers, a tendency which predisposes analysts to interpret 
the anti-League behaviour of the great powers as a mani- 
festation of the Locarno front against the League. There 
was no such thing as a Locarno front against the League. 

In the first place, Britain and France interpreted the 
Locarno Treaties" dirferently?7”"*From the British point’ of 
view, the guarantees offered under the Locarno Pact were far 
from being the centre of the agreement but merely an inci- 
eental+parcYorta- broad policy or -retontiliation~or- Germany 
with France in particular and with the League members in 


1.498 British policy in the League days can be under- 


genera 
stood with little or no reference to the Locarno obligations. 
France was certainly far from being satisfied with the Locarno 
Pact because Britain was prepared to commit herself only to 
the defense of the West and not of the East of the Rhine. 
This explains why France never really ceased to regard the 
League as "another instrument to keep Germany in her place", 1°9 
The anti-revisionist posture of the Locarno security system 
and, indeed, of the Peace of Versailles, was far from accept- 


able to Italy. Germany, of course, continued to complain 


that both treaties emphasized security at the expense of 


158 
“ Alfred Wolfers, Britain and France between Two 


Wace," (New York? 1963)5 “ppe 2Zo4tt; Sify Alired Zinmérn, cp. 
Curr, tie 00s 


ns fe) 
ALCVad *WOLLEL Ss, 2Opws GLEry py woo, rol 


avaeT .suganl sas settoas vaortd oarscol wad Ao aoksar ee? 
paugsed ad3 suo kpge 3 aos ontsso] £ fs gatds dove on es 
eid batexvotstot sosayt Bite “atest se eset text edz al 

| Yo auton deistivd efi woud qisdsrsttib setsest? onmreool 


sat axew t952 onteood sia sehav) baxretto esodasreug eda -+,wetv 
| apeni no yLexsm tyd Jasm§erge, sft 20) ss0aee edt gated mor? 
Yaamze. to sottelitanosss to yoiflog baord @ Fo Jz8q Issasb 
nt 2etsdmom sigeo! sft dgiw bas seluostseg a soanrt dotw 
agebtiy sd aso eveb sigeed on ob yotlog detstta | BCL texeneg 
| jandtdegiide osiss0d end of soneisie: on to slvathl dstw boots 
Mi @aziool sido djiw bobtetisee gaisd mori tet ginbses7e5 esw sotstt 
od vino tloetei simmos o3 besagetq aBw ateiitd savsosd sosd 
entds sda to teah odd to ton bas tes eda io soansied sft 


' eid bisgsy ct beeaso yilset tsvee sonset’t vdw antelqne edt 
Sel, "“enaglq x50 oi Ynetsse qa9d of ioomuttect xsodjons" es ougaee 
mesjey¢e exis: (sa8 onteood sdt to sitiisog jataotubverntnke wilt 
=jqes56 mori. 182 aaw .politesexsy io assoF at to ,beebat bas 


fisiqnos o% bausitmo9 ,saruos io eYoasmisd wehsa Tos oids 


36 veneqxs oft ta Yitruose bosteatqme ‘e9igset? dsod sada 


OBL eer ae ey vision ' 


’ 


a 
gerqretct of ata gions sesoqalberg dotdaw oleate i 
~tosm 9) 86 atanee shee aig tp seobyaded evgacd—Hy ae edd 7 


{ 


141 


equality.16? The divergence of views between Britain and 
France concerning the political problem of Germany's power 
and position, and the upsurge of revisionist tendencies in 
both Italy and Germany are evidences of internal strains 
within the Locarno security system. It should also be pointed 
out that among the leading powers of the League of Nations 
system there were different conceptions of the League it- 
self.t°l fhe "security first" conception was held by France 
as well as Belgium, the Baltic States and the Little Entente 
powers. Britain led the group of members which held the 
"peace first'' conception, The defeated powers and the Latin 
American Republics held the "justice first" view. The German 
demand for equality, the French obsession with security, the 
Canadian attempt to emasculate Article 10 of the Covenant, 
the British policy of eventual reconciliation of Germany and 
France, and of equilibrium in Europe were thus based upon 
different calculations arising from different images of the 
League of Nations. It is interesting to compare the maiden 
speech of Bourgenois of France and of Lord Curzon in the 


First Session of the League Council in 1920 for what it re- 


veals about what France and Britain considered to be the 


woe Jules Cambon et ali, Ihe Foreign Policy of Powers, 
pp. 25-53, 78-101; Clarence A, Berdahl, "Disarmament and 


Security’, Geneva Special Studies, Vol. 3, No. 4, 1932, 


Mo! William Rappard, International Relations as Viewed 
Prom Geneva, (New Haven: Yale University Press, 1925), Ch. -6. 
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number one, purpose of the new organization. According to 
Bourgenois, the primary purpose was "the practical execu- 


162 


tion of the clauses of the Treaty of Peace", Lond eGunzon 


spoke of the League as "the expression of a universal desire 
for a saner method of regulating the affair of mankind", 163 
an association whose purpose was "to reconcile divergent 
interests and to promote international cooperation", 164 This 
difference in emphasis persisted almost throughout the life 
of the League. 

The Locarno system was certainly much less cohesive 
than the Little Entente. Given these divergent and con- 
flicting interests of the Locarno powers, it is hardly sur- 
prising @that jewilth tthe tremilitarization of the Rhineland dby 
Germany “in 1936.0n the ‘pretext that the Franco-Soviet Pact 


166 


of 1935165 violated the Locarno agreement, the Locarno 


security system ceased to exist for all practical purposes. 


LODOR RNG PoP ere ety Pe etnoe iy Heprades 1900.85) To. 


163 Ibid., p. 20. 
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a Cmds 5143, .(1936), pp..26-29; André .Geradd, “France, 


Russia, and the Pact of Mutual Assistance", Foreign Affairs, 
VOLeoLo, NOs 2a Jenvary 1935, opp (2260-235, 


mate For the German Memorandum of May 25, 1935 on the 
Evenco~soviet Pact, eee Cmd, 5143, “(London: H.M.S.0. , 1936), 
DP wO- os RalalsAa, Documents on International Aftiairs 
IVS, VOL. 2, (London: 1956)) pp. 264-267 ; 


“a i hae we oe” " a De | ah 
Sh ere 7 


és gotbixansh pith: pare oqsua 
suena sadn a ae i sce 
possv> bred “2 ivsauua se vigest “aaa! to: maabatonedd 2oenokt iM 
“@itesh isaisviau & #°. PALE eT Tee ada" a0 sugsed wd2 20 sdoge - 
EAL “bordasm to =taate eda gotseloeem to bodgem x908e 5 103 ; 
| tusgiuevin altonoss1 oz" eaw seogiug saodw sotseloonas a8 4 
| ahi Oe “no lisyeqeos Lage raarieeeeh sgomotq of bas sjestesat : 
ers savodguonds jnaghs Boseteten stecdqms at eonstettsbh 
,eagsel adz to 


ji5> sew mazege ontancd shT*t rere 


re 
A | 
: 


etdit 
exit 


éytesdoo sesi doum ylots 
~poo brs tasgrevyth seen pevid .sdeera sitvtd eda -ceda . 


tue ylibrsd et af ,atewog dnxsso2 sf 20 asesteiak gataotit 


: 
7 ¢d bosisciti afi To noijesizstibiimss sid diie «tads gobehsq 


: yoa% Jotvoc+oonstd sit Jeid Axeverq oft go d€20f ot xoawzed 
301 snemsexgs ontsood edz poasioty SM4zeetite 
itypexq Iie tot tatxs of beesen msseye YIbtuI98 


Of .q ,OSCL yraugide® Ll) (of , se? gel sb O2 Ris LOL 09 9078 
os .q « Bia ©9% 


5) omxeood sang 


,essoqiug ts- 


qeoaat3" pbuspis0’ S2bad zesS-dS «gq 


paid a2iA agtarot ,"3dae2 ane tide 
a dat Gq Cy 


‘ is (i ; uf 
sing Ad. 2aSn'  2eeaily oe jadgromeM namesd | 


(deer cp Oa ja ae 46 ee a 
To bel) one ieee aa 


- Jer git 
mn Pate pet . 
Cre 106-08 sae 
, 


exteiis t3 &oOt9 > 


—— _ ‘ 


ST a ol 


‘ 
i lj /o - QP 1s 


143 


The political dynamics of the international system centred 

in Geneva can, in the mid-1930's, neither be examined 
meaningfully in terms of cooperative interactions between 

the universal and the regional forms of international 
organization nor in terms of confrontation between then. 
Neither Britain nor France, the two leading members of the 
League, put her eggs in either the Geneva or the Locarno 
basket. Their shifting appeal to the use of one rather than 
the other reflected a policy of opportunism which showed little 
respect for neither the League obligations nor the Locarno 
principles, but amounted to the triumph of national interest. 
Sir Alfred Zimmern has asserted with considerable percep- 

tion that “the period from 1930 onwards:,was characterized 

by a play of power in the course of which Europe rapidly 
stippedsaback efromh they ‘new order’; not inte the-nineteenth cen- 
tury but into the eighteenth. Geneva became an immense 
chessboard on which not only the Great Powers but knights 

and bishops and multitudinous pawns practiced the art of 


Pod The betrayal of the Covenant by France over 


manoeuvre". 
the Italo-Ethiopian conflict, as could be seen from her 
half-hearted application of the League sanctions against 
Italy, not only inflicted irreparable wounds on the League, 


bun also, “in the long-run, failed to strengthen Bipgniticantly 


the Franco-I[talian détente, the, political pay off France 


167 aifred Zimmern, The League of Nations and the Rule 


OF Law, 1918-19355, p. 409. 
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wanted at all cost and believed it achieved in the Franco- 
Italian agreement of January 7, 1035040" Britain's vacilla- 
tion was equally harmful to the integrity of the League: 

her emphasis on the notions of "collective maintenance of 
the Covenant" and "collective obligation" was a calculated 


deception intended to enable her to evade responsibility and 


circumvent the League, 169 The international behaviour of the 


two leading League members during the gravest crisis faced 
by the organization has been well described in the following 
manner: "France was willing to give form to the League but 


would gravestheusubstanceego todMissolint; cand Btitaine. - 


sought "sanctioning in principle" but accommodation in fact", 170 


The consequence of this duality was "a lack of credibility 


trig 


im ethe, sLeague *s.posturne's. Moreover, neither Britain nor 


France ever thought of using the League to discipline and 


coerce Germany for the latter's flagrant violation of the 


ee See—CeongeeWr— Baer, Ihe Coming of: the [talien= 
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The: Cold Wartand@its SOri ging - 909 17-1950 5 "Vols Lye(Néw york: 
Doubleday, 1961), pp. 56-57; For a dissenting view, see 


WilLLan Rappiard; The Qudst *for ‘Peace Since the World War, 
€GCanbridge ~ Mas's’..- 01940) f *pp'4 280-283. 
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Locarno agreement and the Treaty of Versailles. Although 


the League pronounced on the German violation of the Treaty 


Le2 


of Versailles, redid *neothing=rurthers “This*ninimal ist 


action on the part of the major League members neither acti- 


vated the Stresa front of-Britain, France-and Italy against 


egls3 


German rearmamen nor restored the prestige of the 


League. In the words of a scholar, the League of Nations 
had become "a ponderous and rusty apparatus which proceeds 
on its path with a great deal of creaking and spluttering".174 
The policy of the Locarno Powers was hardly based upon any 
rule of law; but-if Britain and France were willing to jetti- 
sion the League's rules and ideals and also to leave the 
authority undeveloped, it was not for the purpose of resur- 
recting and strengthening the Locarno system, but of appeas- 
ing Germany and Italy for whom the Locarno arrangement had 


become politically meaningless and irrelevant by 1936, 


To deny that there was a. Locarno front against the 


eT N.O.d., Lith Yeu, ‘No. 4, (Part I), April 1936, 
BD» -sLl=325, 346. 


173 The Final Declaration of the Stresa Conference 
states as follows: "The Three Powers, the object of whose 
policy is the collective maintenance of peace within the 
framework of the League of Nations, find themselves in com- 
plete agreement in opposing, by all practical means, any 
unilateral repudiation of treaties which may endanger the 
pace of Etrope, .and will act:.in. close and cordial collabora- 
tion for’ this purpose . Sée"R.1.1,.A.., Documents on, Inter 


Potbond UAL atrse, LY os, Vola 1. pa soe loynbee, survey) oF 
[AternatlonameAartealrs elo 9 VOda ls pe Blody 


174 alfred Zimmern, "The Testing of the League", For- 
Sole Autalre, WOle~ 1l¢ ,°No. 3, April 1936, p. 3835.5 
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League is not to fail to take cognizance of the important 
fact that the League, in spite of the democratic egali- 
tarianism of its Covenant, was ‘dominated, in practice, by 

an oligarchy of Britain, France, Germany and Italy. It has 
been said with great authority that "[t]o discuss the Great 
Powers in the League is really to discuss the League itself, 
Without the smaller States the League would be an oligarchy - 
perhaps "a tyranny; but Le would still exist and finetion; 
it would still be a:‘League., But without the Great Powers 
the League would be nothing more than a debating society",.1/> 
If, therefore, great power leadership was in indispensable 

to the successful operation and management of the Geneva- 
based international system, and if the smaller and less power- 
ful states "tended to stress rather than erase the distinc- 
tion between Great and Small States in the League... [in 
order]... to throw the responsibility for the League's failure 
on the Great Powers and to call upon them for more construc- 
tive leadership",+’® then one must regard as functional for 
the Geneva international system a machinery which provided 


another opportunity for deliberation and collaboration among 


the essential members of the League of Nations. This caveat 


17> sir Alfred Zimmern, "The Great Powers in the League 


of Nations", in Pacifism Is Not Enough, (London: Allen and 
Unwin, L935 )9 pasa? 


176 william E. Rappard, "Small States in the League 
of Nations", in Pacifism Is Not, Enough, p. 4. 
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is not intended to suggest that the anti-League behaviour 
of the Locarno powers can be wholly excused and exonorated 
by drawing attention to the significance for the League of 
the essential nature of the membership of the Great Powers. 
It merely draws attention to the fact that any indictment 
of the Locarno powers must be mitigated by considerations 


Ome chiasma e tO 


5. Concluding Comments 

International political relations between 1919 and 1939 
cannot be adequately analyzed and explained in terms of the 
dimensions of conflict and collaboration between the univer- 
sal and the regional organizations. The politics of univer- 
sal-regional relationship was much less of crucial importance 
than ithas been in the United Nations international system.1// 
When the claim is made that, for most part of the period 
between 1920 and 1939, the League of Nations was the domin- 
ant-.instrumentality for peace (it certainly was up to 1931 


178 and from 1931 only in the sense that there 


in a real sense, 
was no other organization that could provide an alternative 


to it), there is no intention of suggesting that the League 


was an unqualified success, The failure of the League was 


“74 See Chapter VII below. 


178 Viscount Cecil, The Great Experiment, (1941), 


p- 330 ; David Wainhouse, International Peace Observation, 
Gh966) py 78. Ese. Walters, “Alnistory of the lheaque! of 


Nations, (1967). 
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thevLatlurerorstnespigepowers tosdéalouwith ,individuaisbig 
powers which disregarded with impunity the law of the 
Covenant - Japanese aggression in Manchuria, Italian annexa- 
tion of Albania and forceful conquest of Ethiopia, German 
annexation of Austria and Czechoslovakia and Russian aggres- 
sion against Finland. It is essential to bear in mind that 
the behaviour of the Great Powers in the League days can be 
explained with only a peripheral reference to their member- 
ship in the Locarno regional security system. 

It has been shown that the regulative and mediatory 
force of the League was not seriously threatened by the 
Monroe Doctrine and the Inter-American System. There was 
faulty collaboration between the League and the American 
FEgionaleorsanization, SbutVecontirontation basedsupon way elaim 
byseither of thea’ third intervening parties of exclusive 
jurisdiction was notably-.absent. Mutual deference did exist. 
The League's hesitancy and caution resulted from the hard 
political reality that disputes among its Latin American mem- 
bers were taking place in the backyard of a powerful non- 
member of the League, the United States, Washington's co- 
operation, even -if not overtly enthusiastically given, 
reflected an acute awareness of the political fact that many 
of her geographically protected neighbours were members of 
the League. Perhaps more importantly, it reflected, the fact 
that "the United States has gradually become a strongly 


"Associated Power" vis-a-vis the League, regardless of the 
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issue of formal membershi n 179 and, hence, the increasin 
p g 


belief by the policy makers in Washington that the League 
settlement of intra-Western Hemisphere disputes need not 


180 


be incompatible with the Monroe Doctrine. It may also 


be pointed out that the disputes the League attempted to 


settle were connected with international boundaries.+8l 


Apart 
from the fact that such disputes among the Latin American 
Republics created intolerable situation in the Americas, they 
hardly interfered with the interests of the United States. 

LG is+hardly. surprising -thatethewUsss, placed no obstacle “in 
the way of League activities, even though Washington would 
have liked the League to stand aloof. As we shall see later 
in this study, Washington is much less disposed to tolerate 
the "intervention" of the United Nations in the affairs of 
the Western Hemisphere simply because such "intervention" 
permits the Soviet Union, a permanent member of the Security 
Gounciil, _to.'hinterfera'} «in sthe ~politieal «backyard tok the 


United States _ 182 


179 Felix Morley, The Society of Nations, (Washington: 
Brookings: Institution, 1932) 7 op. 3256; 


180 Benjamin Williams, American Diplomacy: Policies and 
Bractace,—(New—-“orkiel986), bp. S8; Stephen P. Duggan, “Latin 


America, the League and the United States", Foreign Affairs, 
Vole - 12° "1934,, Gopi. .2 Sb 2 95s 


Bo A great majority of the disputes that came before the 
League were boundary disputes. See David Wainhouse, Inter- 
national Peace Observation, (Baltimore: 1966), pp. 7, 11-82, 


182 see Chapter VII below. 
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The experience of faulty collaboration between the 
League and the Inter-American System pointed out the need 
for a formal and institutionalized relationship between 
them. Colombia artitulated this need clearly in 1934, In 
a letter to the President of the Fifteenth Session of the 
League Assembly, the Colombian delegate drew attention to 
"the necessity of establishing a link between the League of 
Nations and the Pan-American Union", as "the Pan-American 
Union is in no way opposed to the principle of universality 
of international organization towards which the League of 
[N]ations' is happily progressing". 183 Colombia would like 
a League Committee to examine "the possibility of each of 
the two institutions appointing official observers to follow 
the work of the other, andthe desirability of drawing up.a 
declaration of the great principles of international law 


common to bebhi tes 


The League Assembly, in its Sixteenth 
Session, resolved to postpone the examination of the proposal 
pending the publication of a similar study commissioned by 


3, 185 pe how- 


the Pan-American Conference in December 193 
ever, authorized the Secretary-General "to maintain such 


relations for mutual information with the Director-General 


182 Lats Oodle s) BPe SURO y NOs 39, pis Yea 4 Annex >. 


184 7 .N.M.8., Volv 14, No. 9, September 1934, p. 209. 


185 J;Be SCOLEL Ceda.), WNteGrnaALLONaL ContLearence of 


American States, First Supplement, 1933-1940, p. 18. 
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Q 
of the Pan-American Union as may prove desirable", 186 


The Inter-American System was also concerned with 
the search for greater collaborative efforts between it and 
the League of Nations. A resolution of the Inter-American 
Conference for the Maintenance of Peace at Buenos Aires in 
1936 urged the American States members of the League "to 
cooperate with the League of Nations in the study of projects 
form thepcoordinetion of |[pacitic) tnetruments with the 
Covenant of the League of Nations". It further urged the 
American States which were not members of the League to 
"cooperate with the League of Nations in the measures which 
it may adopt to prevent war _or to settle international con-= 
flicts by pacific means, whenever the respective legal systems 
Of the «said States permit", 187 

The relationship between the "universal" system of the 
League and the "regional" arrangement of the Little Entente 

187a 

was complementary. There is no need to attach significance 
to the fact that the draftsmen of the three bilateral trea- 
ties *whieh=créeated the Little’ Entente failed to place! ithe 
regionalVarrangéement™ explicitly, by constitutional provisions , 


within the framework of the League at the time the Little 


186 
Low Osdcn, opeckalusuppilemen tp No. oon mono: 


187 
Both quotations-are from Resolution XXIX. See 


bes CORTE (OCs) Ole Ot, DR lo. 
187a 


Jose Ramon de Orue y Arregui, 'Le Regionalisme dans 
L'Organisation Internationale", Hague Recueil, Vol. 53, 1935 (III), 
Dey 1-93 at pp. 26-64, 69=90;"°V. M. Radovamovitch, “La Petite Entente”, 
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Entente was eetablisheadmens 


The Little Entente powers were 
fanatically devoted to the preservation of peace on the 
Dasis of the new territorial status -quo-and thersanctity of 
the Peace Treaties. The convergence of primary interests 
of both the Little Entente and the League of Nations made 
their complementary relationship not surprising but inevit- 
able. 189 

The League-Locarno relationship cannot be analyzed in 
one-dimensional terms. The lack of cohesion in the Locarno 
group, the divergent conception of the value of the League 
among the Locarno members and the political difference bet- 
ween Britain and France on the German question make it un- 
realistic to hypothesize the dimension and nature of political 
conflict at Geneva as one between the universal system of the 
League and the regional arrangement of the Locarno, and one 
in which Geneva existed in the framework of Locarno. It is 
equally unrealistic to deny that the relationship did exhibit 
some of this tendency. The important point to bear in-mind 
is that the League was largely dominated by the political 
interests and preferences of the Great Powers whose political 


actions can be explained with only a passing reference to the 


Locarno regional security system. 


188 the Pact of Organization of «theLittlegentente, 1933 
put the Little Entente within the framework of the League of 
Nations by explicit constitutional provisions. See Article 
DOPE Len glace VOl. lL SO py. vo. 


189 Compare George Liska, International Equilibrium, 
(Gambridge, Macgie.: 1957), Ch. 5. 
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CHAPTER, LV 


REGIONALISM AT SAN FRANCISCO 


THE CHARTER LAW OF UNIVERSAL-REGIONAL RELATIONSHIP 


i. sintroduction 
It is well known that the British war-time leader, 
Winston Churchill, and the U.S. President, Roosevelt, were, 


up to the spring or 1943 strongly in Lavour of “the orsan. 2a— 


tion of the post war international system on a regional basis.t 


According to Churchill, “ltihne central sdea of the structure 


was that of a three-legged stool - the World Council resting 


2 


on three Regional Councils". By October of the same year, 


these two leading world leaders had apparently changed their 
Mind. “Adong’ with the leaders ef the Soviet Union and China, 
President Roosevelt and Prime Minister Churchill recognized 
and accepted the "necessity of establishing at the earliest 
practicable date a general international organization, based 


on the principle of sovereign equality of all peace-loving 


Winston Churchill, The Second World War, .Vol. 4: 
The Hinge of Fate, (Boston: Houghton Mifflin Company, 1950), 
pp. 802-805: Cordell:-Hull; The Memoire of Cordell Hull, 
Viod 2 (New..LonkeMacmidian Company, 1948), p. 1640; 
Geoffrey L. Goodwin, Britain and the United Nations, (New 
York: Manhattan  PublishingaCempany sel057), ppais—w3: 
Lawrence D. Weiler and Anne P. Simons, The United States 
and the United Nations, (New York: Manhattan Publishing 
Compan, L967), tba 20e 
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states, and open to membership by all such states, large 
and small, for the maintenance of international peace and 


3 This Moscow Declaration was conspicuously 


eecurity.. 
silent on the question of regionalism, and, as if to empha- 
size this fact, Cordell Hull,,in.a statement: reminiscent 
of President Wilson's public utterances earlier in the 
century, told the, joint session.ofr the U.S. Congress that 
"[a]s the provisions of Four-Nation Declaration are carried 
imtoo 6bTtects there will no,louger: beaneed for spheres pepe 
influence, tor alliances, for balance of power, or any other 
of the special arrangements through which, in the unhappy 
past, the nations strove to safeguard their security or to 
promote their interests".4 

The Dumbarton Oaks Proposals,>- which embodied the 
results of the four-power discussion on a General Inter- 
national Organization, accorded regional organizations a 
minor and dependent existence. Russell recalls that "[a]Jt 
thei beginning» of the’ talks, Great- Britain declared’ that all 
regional organizations should be auxiliary to, consistent 


with, and under the supervision of the world body when 


matters of world security were involved; hence the general 


: R.I.I1.A., United Nations Documents 1941-1945, 
(London? 1946, Sen el steuUeNPt Yearbook: 1946-1947 Sp. =3. 
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character of the global organization should be decided before 


the regional aspects were discussed, The United States and 


6 


the Soviet Union agreed". The section on regional arrange- 


ments in the Dumbarton Oaks Proposals states as follows: 


Nothing in the Charter should preclude the existence 
OL  Tégionel arrangements or agencies: for dealing with 
such matters relating to the maintenance of inter- 
national peace and security “as are appropriate fox 
regional action, provided such arrangements or agen- 
cies and ‘their activities are consistent with the 
purposes and principles of the Organization. The 
Security Council should encourage settlement of local 
disputes through such regional arrangements or by such 
regional agencies either on the initiative of the States 
eGonecerned Of by rererence from the (Seeurity Couneily, 


the Security Council should, where appropriate utilize 
such arrangements or agencies for enforcement action 
under Lic authority but No enforcement action should 
be under regional arrangements or by regional agencies 
VEENOUL Ehe authori zatton of the Securuty, Counce... 


thee Security, Counenl should sat all tame be kept fully, 
informed of activities undertaken or in contemplation 
under regional arrangements or by regional agencies 
for the maintenance of international peace and 
Security .«/ 


Every account suggests that the problem of universal- 


regional relationship was "the crux of the Conference". ® 


6 Ruth Russel, Aisitory of the United Nations Chater, 
(Wash amps ons) AO Sy) ep 64 722 


TC GOGO COLE 


: Arthur Vandenberg, Ur. (ed), The Private Papers of 
Senetom Vandenbeme, sboston: lo), p. lols Vaen—14) Wiang 
"Regional Arrangements and International Security", T.G.S., 
Viole OU LOU46) peo Alberto Uieras Camargo... Reglonalden 
gnd the International Community”, in Carnegie Endowment fox 
International Peace, Perspectives on Peace 1910-1960, (New 


Mon: LOCO )t aap. lOve LUiRie cel vOps Citusap. (600 el. seq. 
Hanna Saba, "Les Accords Regionaux dans la Charte de L'O.N.U.", 
hagueshecuel, Vols cU). 1952, (1). pp. 639-/16; at p. 6/4. 
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The fundamental problem then, as it is now, was "to find 

a formula which will reasonably protect legitimate regional 
arrangements without destroying the overall responsibility 
of united action through the Peace League and without invit- 
ing the formation of dangerous new "regional spheres of 


9 The "extent to which the ‘Charter ‘taw’ of 


mrlvuence “ete”. 
universal-regional relationship may be said to represent 

thas .deal formutla-istine tsubyect .0f our Anquitryean senile 
chapter. 

At San Francisco, a thousand and two hundred amend- 
ments were proposed to the Dumbarton Oaks Proposals, !9 many 
of them dealing with the relationship between the projected 
world organization and regional arrangements. The Report 
of the Canadian delegation to the Conference cogently sum- 
marizes the major types and categories of amendments which 
bear on the problem of universal-regional relationship: 

Three sorts of amendments to these [Dumbarton Oaks] 

proposals were submitted to the Conference. Australia, 

Belgium and Venezuela wanted to limit the right of a 

Great Power to veto regional enforcement action. Other 

delegations, chiefly those of Latin American Republics 

and of the League of Arab States, wanted to increase 
the,autonomy.of.regional arrangements. . The purpose, of 
the third group of amendments was to ensure that the 


Charter did not interfere with the operation of-.pacts 
of mutual assistance directed against enemy States, ~~ 


9 Vandenberg Jr. (ed.), op. cit., pp. 189, 190, 191, 198. 


10 cmd. 6666 (1945), p. 21. 


11 Report of the United Nations Conference on Inter- 


HablotalsOrgantcatiton, (Ottawa: Conference Series y  1945', 
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As we shall see later, the vexpiLcit declaration, of the 
Disehto or seli-detence in tie form of Article 5) was the 
answer to the political demands articulated in the first 
and second groups of amendments, while the third group of 
amendments was accepted by permitting an exception to the 


Bemerel wnule prohibiting recional enforcement, action without 


Zz 


the authorization aof the, Security Gouncil. Two more minor 
amendments complete the picture, One adds "resort to 
regionalsapenciés orparuangements, to. the list, of meams, of 
peaceful settlement of disputes: under the second amendment 
members of the United Nations which are parties to regional 
Organization undertake to settle their disputes through their 
regional iorganization before; referring them to the wordd 


body. 3 


Zo *eebuncEvonaly interpre tablonus Oe thes Charter laweor Und ver— 
sal-Regional Relationship 
Much"of “the confusion arising from interpretations 
of the universal-regional relationship in the U.N. Charter 
derives from the mistaken tendency to differentiate regional 
Organizations On the basis of torm., Thus,” it as <ometimes 


contended that collective self-defence organizations like 


te See Hanna Saba, "Les Accords Regionaux dans la Charte de 
iO Ne. narwe Becceml, Vol. 60, 1952 (1), “pp. oy 7=083. 


oe Liang, Regional Arrangements and International 
Beau rwi yen On os OO LoO%, Dim eee Dept mOraSt ate: 
Report to the President on the Results of the San Francisco 


@onreérence,. (1945), p. 85,7, 104. 
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the NATO, SEATO, the Warsaw Pact and the ANZUS Treaty Alliance 
cannot be regional organizations within the context of 

Chapter VIII: of the Charter./4 It is believed that a proper 
interpretation of Articles 51-54 demands the recognition 

of the fact that the Charter differentiates regional organi- 
zations and determines their relationship to the United 
Nations on the basis of the functions they are performing 


athat particular time.1° 


For each of the functions posited 

in Articles 51-54, the Charter establishes a set of essential 
rules of behaviour for any regional organization operating 
inesthatfiparticularefunectionadhcapacityszl This,,insalnutehedl, 
is the essence of the functional approach to the analysis 

of the law of universal-regional relationship. 

This functional analysis has the following advantages 
which highly recommend it. First, it enables us:.to define 
the obligations the Charter imposes or the privileges bes- 
towed on member states according to whether the regional 
organizations to which they belong are taking enforcement 
actions authorized byathegSecuritye Council;,cexercisinp» their 
right of collective and individual self-defence, taking 
enforcement action against "enemy" states or acting as a 


third party in: the’ settlement. of disputes. Second, a func- 


‘ See Chapter I above. 


a Bowett, Self-Defence in International Law, (1958), 
Poe 215-223, see alsouMichael Akehurst, "Enforcement Action 


Dyakeesional Agencies, With special Reference to the Organization 
GaP inecrvesn States. bear beko ban VOl. 42... L96/ 5 pp. 60, 164" 
Asbjorn Eide, "Peace-keeping and Enforcement by Regional 
Manaoiezations , Journal ot Peace Research, Vol. 3, No. 2, 1966, 
el 2s 
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tionad-dnterpretationy of the prowvisdonsy ofvArtielesa51-54 
enables us to avoid the Beckett-Kelsen controversy about 
whether or not a collective self-defence organization is 

a regional arrangement within the meaning of Articles 
52-54.1© In view of the fact that a collective self-defence 
organization is not: prohibited by the Charter from settling 
disputes among its members, there is no reason to suggest 
that a collective self-defence organization cannot operate 
dnethesfunctionalefield definedsin-Articles 52-54. Thirdly, 
it should besborne in mind that the Charter does not- provide 
for a formal procedure whereby regional arrangements could 
be brought into relationship with the United Nations. 
Admittedly, the Charter entreated, in fact obligated, ad- 
herents to regional arrangements to conduct themselves in 
accordance with the principles of the United Nations; but it 
is onlyeifvthey ,didisorthat any regionalyarrangementucoudd 
function within the framework of the United Nations. It 

may be recalled that, at San Francisco, some delegates 
sought a definite statement on the question of what body 

is to pronounce on whether regional organizations and their 
activities are consistent with the purposes and principles 
of the Charter.: For instance, the New Zealand delegation 
suggested that the words "are consistent with the Purposes 


and Principles of. the Organization" be deleted and replaced 


~< See Chapter I above. 
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by the following words: "are approved by the Organ as being 
consistent with its purposes and principles".12/ The amend- 
ment*was rejected. Similar proposals jointly sponsored by 
Chile, Colombia, Costa Rica, Equador and Peru suffered the 


18 Thus, the compatibility of any regional organi- 


same fate. 
zation with the United Nations can only be judged by examin- 
ing the extent to which the regional organization conforms 
With? the tete oth behaviourade rules! the Charter posits) fore the 
performance of specific functions. 

The logic of functional interpretation demands the 
assumption that the authorization principle of Article 53 
betireadad nit heg Wie hits ofa ntdiedet 51.9. Thee lesal eftect. of 
Ar itesler i> is. t0hatte ei triovernrides Wrtdche: 53) prohibiting 
regional arrangements from taking enforcement action without 
the authorization of the Security Council.+? of eo Urmie Lt 
could be argued, and indeed, has been argued, that such an 
interpretation reduces the authorization principle of Article 
Soe tot futile yhe One’ escholar-iobsemved ithat, "[i)]t: woudd, seem 
tos ibe: talite ch nidicadls tineipoiniti to ‘sayicthatea’ group, of states 


can act independently of the Security Council under Article 


me Dot 2 Cela is U.N. C.L.0. Doc., Vol. 3, ps 4853 


Report on the Conference held at San Francisco, (Wellington: 
1945), p< 6% 
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— Stone, Legal Controls of International Confiidcr, 
CL959), p. 262% Kelséen, The: Law of. the United Nations, (G1l964), 


Deeozo es Ross, Constitution of the United Nations, 9(1950), 
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51 (until the’ Council acts) ‘and that the same group cannot 
act without’ authorization of ‘the’ Council’ if they constitute 
a regional arrangement; but it could also be said that 
Article 53 has little meaning without such an interpreta- 


tion", 29 


It should be remembered that, in 1945, it was 
envisaged that aggression would not take place, that if it 
did, the collective might of the Great Powers acting together 
would bepmore®*than® sufficient’ to® deal with it, and that all 
military action would be sponsored by the Security Council 
which would make use of regional facilities whenever possible. 
At the same time, it was understood that if state X were 
attacked, it could not be expected to await United Nations 
authorization before responding in self-defence.*+ 
Der rotiowsslogicalay from a functional" interpretation 
of Articles 51-54 that it is rather superfluous for any 
regional organization to define expressly its relationship 
to the United Nations in terms of specific constitutional 
provisions of the U.N. Charter. As. has been indicated, the 
relationship between the United Nations and a regional 


organization is defined according to the specific function 


the regional organization is performing at a particular time. 


= Clyde Eagleton, "The North Atlantic Defence Pact", 
Uae beAsyoVOle J, UNOnwe 12490. on 29), 


an Kelsen, "Collective Security and Collective Self- 
Defence, Under the Charter of the United Nationa 4, Ad lvls, 
Volt. cle boas yap ea7S5.. 
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As: longitasiithe regional organization adheres strictly to 
the rullesicof behaviour defined by. the U.N. Charter for the 
specific thunigtd oni, cht! can? be) veaddstolbe operating sconsis— 


tently with the United Nations 


Ss The Charter Law of Universal-Regional Relationship 


Consistent with the functional approach outlined above, 
it is suggested that we recognize the behaviour of regional 
Ongani zat fons him Ctwoltmajor functional capacities: and ynot 
only outline the rules of behaviour set out for each function 
but also differentiate between those rules on the basis of 
the scope of autonomy they permit the regional organization 
tezven joy ginyreabation togthhe United Nations. 

The various sections of the U.N. Charter dealing with 
the relationship between the universal and regional organi- 
zations can be divided into two categories, namely, those 
concerned with the pacific settlement of local disputes and 
those relating to the permissible use of force by a regional 
organization in self-defence or against an "enemy" state. 
This study takes cognizance of regional organizations in 
the functional fields of peaceful settlement of disputes 
and collective self-defence against attack. It is believed 
that it is not necessary to discuss the two "enemy" state 
clauses in the context of a general analysis of universal- 
regional relationship. It is,nevertheless, proper to pass a 


few comments on those provisions of the Charter. 
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(a) il» The~ Great» Powers? and’ the: Use. of: Force Against "Enemy" 


States 

AnticlesposiandedlO0Vsenvisage! the possibility of 
establishing regional organizations to deal with the renewal 
of aggressive policy on the part of any "enemy" state. The 
drafting history of these Articles shows that the regional 
organizations contemplated were those of "the Governments 
having responsibility for such action", which were under- 
stood to be the Great Powers. It may be recalled that at 
SanaFrancisco, Britain, the: United: States and! they Soviet 
Union, desirous of implementing their mutual defence pacts 
directed against the enemy states of the 1939-1945 war, 
particularly against Germany, proposed an amendment in order 
to ensure that the enforcement action under such treaties 
would: not: be. subject to prior authorization by the. Security 


Council. 22 


These proposed amendments became the exception to 
Eheeauthorization; principles otiartdcley 53) in) additiontdtosthe 
related provisions of Articie 107. The New Zealand commen- 
tary on the Charter recorded the general feeling in 1945 
about these "enemy" states clauses: "It cannot perhaps: be 
suggested that this is an ideal arrangement, but it was 


generally conceded that it was the best that could be made in 


the circumstances as they exist, and it was accepted accord- 
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ingly".23 DhusstunderyAnthele 53, ,an action. .of a sreeiona lh 


arrangement of the Great Powers directed against the renewal 
of aggressive policy on the part of an enemy.state is given 
a status similar to that of a collective self-defence 
organization under.Article 51. There is, however, an. import- 
ant. difference. As the: Commission to-Study the Organization 
of Peace pointed. out in its Eighth Report, "the exception 

in Article 53 seems to have been retained even after Article 
5l was drafted because the action authorized by these 
arrangements might in some instances have gone beyond 
"collective self-defence if an armed attack occurs against 

a Member of the-United Nations" and also because the parties 
to the World War II alliances may have wished to escape the 
ultimate: control of the, Security Council provided for 
collective self-defence arrangements under Article 51", 24 
Thus, whereas the self-defensive measures taken under Article 
51 can, theoretically, be terminated by the Security Council 
Onviteeowneinitiativeratjany,time;, under: Article ,33, action 
taken by a regional organization of Great Powers against 

the renewal of aggression by an enemy state cannot be ter- 
minated bythe United Nations: until a request has-been 


received from "the Governments having responsibility for such 
a Report on the Conference at San Francisco, (Welling- 
Homme 945) pet 960 


24 Regional Arrangements for Security and the United 
Nectons, o( News Yorke6d:953)8up.> 23% 
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aetion. in teeteeonta strict anterpretation of Article 107, 
the Security Council) has no’ possible function. Hence, to- 
gether, the two enemy state clauses confer on the Great 
Powers a sphere of legal competence to resort to permissible 
forecful action against any aggressive enemy state. To the 
extent ‘that! this freedom: of: action, unrestricted’ by the 

U.N.  Charterge@i st nottlab general righteapplicable to a12 the 
U.N. members, and, furthermore, to the extent that the pro- 
Vessdionss of Arti cletSe@e@and 1078 deal only with matters) arising 
out of the second world war, there is adequate justification 
for not treating the problems they raise in the context of 

a general legal analysis of the relationship between the 
United Nations and regional organizations. There is another 
reason for neglecting these provisions: their relevance to- 
day is much disputed. 

Onthelegal validity of the enemy state clauses against 
those ex-enemy states which have signed peace treaties and 
have become members of the United Nations, in particular, 
Japan? and Italy,7° Kelsen argues that, from a legal stand- 
point, membership of an enemy state in the United Nations 
neither terminates nor invalidates the legal competence of 


tne Great Powere tndersArticlés 53 and: 10/ vis-a-vis san eneny 


a2 Japanese Association of International Law, Japan and 
the United Nations, (New York: 1958). 


ae Italian Society for International Organization, Italy 
and the United Nations, (New York: 1959). 


| 


iow apa wal cowarinaseagt 10 rT 


ean” nar 


4 


(COL sisksté Tor neki saextqzodat soisse «a0 ,so82 ot 
weg ,oono8 noksonut sidtesoq on apt Lboabod-y 


t 1 ay © 


sno1d oft G6 eBeS eaeewlo #5079 qrone ows as aedteg 
eidteaimrsg og droes2 of Sometsqmas fegsfl 10 axsige o arewos 


aij ot <sce38 yorsae ovbssstggs ros tentegs noizoe furssro? fe 


sit yd bevolwtesiae yrorsoe 10 wobeost aids jody 2009%9— | 
eis Iis of. sidsotiqgs tdgtt Isxensg 8 20m et dees sete itl. - 
ae sii tedi insoxe ons o3 oromradtxat bas yeredmam (9M 
geteiss e1s376a dgtw vino Lesh Vol bie €2@ sforstA to enotely | 
gwofasoartiseut sipupsbs ef ‘a4sn2 .taw bLtow baooes sit to suo | 
so axean09 ofa nk seater eit estaldotq efs gatsest> you 203) 
sft asewied gidemottaies ariz to ekeyisnrs Legotl L[atonsg & 
¢adions et stedT  enotisstnsgto Lenotges bas enotsau sae) 
~oj sonsveist ted :eqokatvetg 9 seend goisosigom sow 
| -besugqelrb dovm ot yah 
ysalegs eseuslo 93878 —* afd to yrrbrlev staged edsndnielt | 
bie etiss73 soseq betgte saved dotiw 893838 aane-xoeeods 
eecthsiga tit at ,enotial bottal eda to etodmom ' omaed eves 
-bos72 ee 5 moxt ,aeds asugts roelat aS, yisal bas Saeqet 
eqokaeu besta oda RE Stes8 yuens #68 2° qisexodmom «30t0q 
to aometeqmoo fsgot oss govebiteva® 100 sD = 


qnsns me etv-8~ ~aiv VOL. baie €£¢ aoforaaA” 


~ 


yest noizastangad) ‘ertob: 


7 


166 


state which renews. its policy of aggression: 
[T]he ex-enemy states are, in principle, outside of 
the law of the Charter. This outlawry is permanent; 
for faccondinig tolithewwording tof Art iiete 107, ie teenot 
terminated by the admission of an ex-enemy state to 
the Organization. The definition of the term "enemy 
State!’ in Article. 53, paragraph. 2,-applies alse to 
states after they have become Members of the. United 
Nations. All this was probably not intended and is 
politically hardly justifiable; but the text of the 
Charter does not correspond to the probably more 
reasonable intention of its authors,2/ 
This interpretation ignores the fact that under.Article 2(1), 
members of the United Nations are sovereign legal equals. 
If Article 107 remains valid in respect of an ex-enemy state 
which has signed a peace treaty and has been admitted to the 
United Nations, a new element of inequality would have been 
introduced among U.N. members. in addition to the political in- 
equality expressly recognized in Articles 27(3) and 108,28 
Are the enemy state clauses relevant to Germany which 
has neither signed a peace treaty nor become a member of the 
United Nations? Recently, when the Soviet Union threatened 
to invoke, these enemy states clauses against: the Bonn 


Republic, the British and the U.S. Governments responded by 


: 28a 
saying that. the provisions are today politically irrelevant. 


De 
Kelsen, “The Law of:the United Nations, (1964), 


pp. 813-814. 


Bentwich and Martin, Commentary on the Charter of 
tie wUnited Nations + (C0969): 1p. L14hs 


a THe West German Government promptly called for the repeal 
of the enemy state clauses. See The Times (London), Sept. 16, 1968,p.4. 
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As West Germany is a member of NATO, 29 the British and 
American response can be understood only in the context of 
the balance of power politics between the East and the West. 
It has no force in law. One can detect a tension between 
the legal and the political dimensions of the problem of the 
relevance of Article 107 to West Germany in the view of the 
authors: of the Germany Volume on National Studies on Inter- 
national Organization. Droge, Munch and Von Puttkamer wrote: 
"The effect on Germany of Article 107 of the United Nations 
Charter is quite "inclear.... “It*may thus.be expected that 
NATO partners, which have undertaken to deal with questions 
concerning Germany according to the principles of Article 2 
of the Charter, would take a stand in the United Nations 
against countries making demands on Germany or taking mea- 
sures against it that were inconsistent with those prin- 
ciples". 39 

It is doubtful if the enemy state clauses are still 
legally valid or politically relevant in respect of ex-enemy 
states like Italy and Japan which have signed peace treaties 
and have been admitted to the United Nations. The British 


commentary on the Charter noted with authority: "It might... 


Ae Cnd.93045(1954)% MiEw Bathust-and J.by Simpson, 
Germany and the North Atlantic Community: A Legal Survey, 
(London: Stevens, 1956), pp. 169-172. 


a The. Federal Republic. of: Germany and.the United 
Nations, (New York: Manhattan Publishing Company, 1967), 
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be assumed that, if any such [enemy] state were to be admitted 
to the Organization, the necessity of making special arrange- 
ments to prevent aggression on its part would disappear, 
since it could only be.admitted if all the Permanent Members 
of the Security Council and two-thirds of the.Members of the 
General Assembly were convinced that it qualified under 
Article 4", 31 Although there is a general support for this 
interpretation among international legal scholars, 22 LG sis 
felt preferable by some scholars to clarify the whole ques- 
tion and thus remove all doubts by means of a technical 
amendment to those provisions that are likely to be inter- 
preted as discriminating against the ex-enemy states admitted 


3 
to the United Nations.-°> 


(b) Collective Self-Defence 

The Dumbarton Oaks Proposals prohibited regional en- 
forcement action which has not been authorized by the Security 
Council. This ‘authorization principle which reflects the 


subordination of regional organizations to-the United Nations 


SE AAS UAB. od a) 


Stone, Ops Citt, p. 2543 Bentwich” and=Martin; op. 
Be Die ares 


oe See generally the Cheng-Green Memorandum, I.L.A., 
Report of.the 46th Conference, Edinburgh, 1954, Appendix.5, 
pp. 160-183. Tabata of Japan went beyond the Cheng-Green 
proposals when he suggested in 1958 that the discriminating 
DPeovisions,oLoArticlés.53 and 10/7 be, deleted, ..Seasls Lb. aA..; 


Report.of ther 48th Conference, New York, 1958, pp. 5326-529. 


gal - 


Betiiabe od 07 ote" 
. -egueitxe stooge gotasm i0 yitees 
~teoqqeeth bivow tzsq eft a0 noteaszgss Sova q) 09, #f0H : 
sxadmeM sasaemxed ofa, ifs it betakmbs od vino bives th esate 
ada to ebritdi-ows bas Lisaved ystavoe2, 943 8O . 


’ 


sebay betitisup 2: 2609 bsoatvaoo st8¥ yidosessA Lexened 
a tLexeqag 8 ek exsdsz iguesdaLa LE") slotsma 


shus vot azoqque 
,»exsalonoe isgel l[enottsatesoL gaome coissisaqzesal 
sis o3 etalodoa sae yd sidaxetexsq 2fe2 


b [is swomes euda bas s0k3 


| 
| 


ed3 to e798 dmoM 


: et 31 at 
' =seup siodw sds qyitz 
fenitahdoess s to enbam yd s3dvo 


| —teiai sd of ylexatl s78 3603 esotetvoxg ssod? of saenbnems 
eqisges grispatmrsoerb, o8y bowers 
: Cf eaqtsed beakal edd 08 
> teehee 

| | sangheds3d id) 
tadaud eofT 8) 


: bedjimbhbs 253832 vaons-xe sis 3 


~ besidiiorg elasoqor4d gisO aod 
too aed fotbdw solsos) tnemeotot 


«ne Ipnotss 


yilauose sia vd bestsodius nasd 


eftses dotdw elqtontsg nobis stromag eidT .Ltoneod 
nottastisgs0 Inaotgex ae notisntbrodue 
| Lath 


afi ato 


. gaotssy fe3knU siz ot 2 


ts Bago 


LA .atsq (28@L) 8802 neta ARepasialigh 


fo ~uisieM bas fotwanasad ;dcs 4 yey . 


gr Avd.t my bre tomalt nes 2, sand ot 7 
a2 xtbaeqecs «Peer derudatba ,go% 
Sha hive ee fil cee ee 


“ peet0- nan 43 be 
| a ae eave 


/ se8e-882 «ad Beer 


Laas 


| 
- a 7 ] _ moeree ) 


169 


with respect to the use of force was seen by many delegates 

at’ sam Francisco in relation to, and in the context of, -the 
Yalta Voting Formula? requiring unanimity among the Great 
Powers as the decisional rule on substantive matters in the 
Security Council. It was clear to many of the deiegates that, 
under the Dumbarton Oaks Proposals, if the Security Council 
should fail to reach a decision because of the exercise of 

the veto power by a permanent member, regional organizations 
would be useless as enforcement agencies. 

A number of proposals put forward in the form of amend- 
ments jsought'°to’-emancipate regional organizations from the 
consequences of political paralysis of the Security Council. 
For instance, the Belgian delegate proposed that the follow- 
ing words be added to Chapter VIII, Section C Paragraph 2 of 
the Dumbarton Oaks Proposals: "Dissentient votes of the 


permanent Members of the [Security] Council which are not 


oe For the. Yalta Formula on Voting in. the Security Coun- 


cel. see, Cmd.. /080,) (London: =HaMt.c. 0.2, 1947), "Dp. So aDOC, ston 2, 
Prd) orl) e UN. Cele Oey Docu vole 1lcappee7Llonl4 werorethe 
genesis and negotiation leading to the Yalta Formula, see 
Winston Churchill, The Second World War: Triumph and Tragedy, 
(Boston: Houghton. Mifflin» Company, 1953), pp. S54-35 7%) At 
San Francisco, the non-sponsoring powers, led by Australia, 
demanded clarifications of the Formula in a questionnaire 
sent to the Four Sponsoring Governments: See Doc. 885, III/1/ 
Biz a) ,= UN Cadni0n.y Doce, Vole 13 apps 700-709. Shor sthes veto 
crisis" at San Francisco centering on the American-Russian 
versions of the Yalta Formula, see Vandenberg, Jr., (ed.), 
Core CLt hu PPele? a20Se.eoeces, generally, F.0. Wilcox Ihe 
PULecArVvoting Formula wAdcs ako, VOl« 397, LI4D Seppe soo 516 ¢ 
B.A. Wortley, "The Veto and the Security Provisions of the 
GWeacet nba abe Lele geo ee og Loo, ip Dit aod OWED oie ine er, 


"The Genesis of the Veto", International Organization, Vol. l, 
ee OD. SI-42 . 
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parties to such [regional] arrangements or agencies will not 
Pipate atnewvatidiivy of a decision= of: the Council fn this 
respect", 3° The Australian proposal urged the creation of 

a sepabate section, containing the followine provision: “It 
the Security Council does not itself take measures, and does 
not- authorize action to be taken under.a regional arrange- 
ment of agency, for the maintaining, or restoring of iInter-— 
national peace, nothing in this Charter shall be deemed to 
abrogate the right:.of,the parties-to, any arrangement: which 

is consistent with the.Charter to adopt such measures as: they 
Cech just and neceesary for maintaining or restoring inter= 
national peace and security in accordance with that arrange- 
ment".36 The Latin American Republics, desirous of protect- 
ing the autonomy of the Inter-American System; sought changes 
which went beyond what the United States and other great 


on, 


owers were repared to actept. The net result of these 
p prep Pp 


amendments was.the Vandenberg formula known in the,Charter as 
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2opumles, aay 62-63, 160-161. ; ta 
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Harper and a peoee eae Set Jang the U United: ‘Nations » (New 
Biomater 95.0) pent o et seq. 


OU Mandensareh Wad s@cd. ). tops ecdlaey, spond nO 2yemious 
Pee. o.,) Looe Vols, L. po. fio! P7076 Ue A Senos On , 
soa in ine eu ae ine tthe United Netione, @(New York: SL9S6)i pp. 
46-50; Russell, “Op. ii , top. TOSS 03s "Calo Plaza, Se iarin 
ines Oe ee tito a to the United Nations Oreantization™ , 
teeenhettonal Conciliation, Now 419. "pp. lo0-lays Joserakunz, 
"Inter-American System and the Unieed Nations Organization" 
Pr Ol. Jt, LO4 pp. Joe s/o Fon. Mechang tine nace 
gration of the ve Canesten eaunicy System into the United 
Mearowe — Journal of Politics, Vol. 9), 1947/7, pp. d7c=oo 
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Article 51. This provision, which one commentator called 
"the most important contribution to the Charter.made at San 
Francisco", 38 states as. follows: : 


Nothing in the present Charter shall impair the in- 
herent right. of individual or collective self-defence 
if an armed attack occurs against a Member of the: 
United Nations, until the Security Council has taken 
the measures necessary to maintain international peace 
and security. Measures taken by Members in the exer- 
cise of this right of self-defence shall be immediately 
reported to the Security Council and shall not in any 
way affect the authority and responsibility of the 
Security Council. under the:present Charter.to.take- at 
any time such action as it seems necessary in order to 
maintain or restore international peace and security. 


The examination of this eee which follows below is 
based upon the conviction that the question, when may a 
collective self-defence organization resort to the use of 
force in self-defence, is an integral part of the whole pro- 
blem of the relationship between the United Nations and 
regional organizations operating in. the functional field of 
self-defence. Therefore, before the relationship between the 
United Nations and regional organizations performing the func- 
tion of collective self-defence is. analyzed, it is necessary 
to pass a few comments on the right of self-defence in 


tncernational. Law. it. is believed that:-the extent of auto= 


oe Sir Charles Webster, "The Making of the Charter of 
the United Nations", in The Art and Practice of Diplomacy, 
Ghondon: 1961). 66.,90, sle should bevnoted that. Articles. 
was a contribution not in the sense that the right of self- 
defence was conferred by the Charter, for it was not con- 
ferred but merely preserved, but in the. sense that it pro- 
vides a formula for reconciling the competing claims of: the 
principles of universalism and. regionalism in the field of 
security. 
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nomy a regional organization carrying out the function legi- 
timate self-defence enjoys vis-a-vis the United Nations 
depends in i practice, not onlyrupon the lability of the 
Security Council to take measures necessary to restore inter- 
national peace but also upon the interpretation that one 
places on the right: declared in.Article 51. Unfortunately, 
international legal scholars speak with discordant voices 

on the scope of the, right of self-defence declared in the. 
U.N. Charter.3? The central issue in the unsettled con- 
troversy over Article 51.is- whether Article.51 involves a 
restriction of the right. of self-defence which states possess 
under customary international law. 

International legal scholars who give an affirmative 
answer4+9 draw attention to the use of the phrase "armed 
attack" in thesformulation of Article 51 and contend that 
the U.N. -Charter outlaws any anticipatory or preventive self- 
defence. Thus, until a member of the U.N. has become a 


victim of an armed: attack, it will be illegal under the U.N. 


39 Whiteman, Digest of International Law, Vol. 5, 
Pee 6b. “eed: 


Ww See Josef Kunz, "Individual and Collective Self- 
Defence in Article, 51:of the Charter-ofithe United Nations", 
Mee te asa VOL. 41 Ds S//54Bbentwieh and Martin, sop.e Glia, 

Ee L073 Kelgsen,. ope Cit, p. /Jlvet. ség.; Brownlie, sinter— 
National Law and the Use of Force by States, (Oxford: 1963), 


Dp. 275-280 nehudgerknylovagtin 1. USA, *Reportvotetner4asth 
Conference, New York, 1958, p. 512; Nagendra Singh, Nuclear 


Weapons and International Law, (New York: Praeger, O59 )5 
pp. 114-121; Quincy Wright, International Law and the: United 
Nations, C€l9GO) sep. 100. 
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Charter :to exercise the right of self-defence. This view 
amounts essentially to the proposition that the customary 
right of self-defence which permits anticipatory self-defence, 
Subject. s0L,course, “bo,ythesrestraintsol proportionality and 
necessity, has been overridden by the.conventional law of 

the United Nations. 

The- view that self-defence is permissible.only-if: an 
armed attack occurs is open to criticism on two grounds. 
First, the Charter itself does. not lend an unequivocal support 
to,the.wclaim., Itymay be,-observed.that the Charter refers 
to the "inherent" right of self-defence. This-is an admission 
thatgythesri ghteiswanyexistine -right, independent* ofsthe 


Jal. Under 


Charter and not: the subject of an expréss grant" 
customary international law each state defines for itself 
whether. circumstances justifying the exercise of. the right 
of self-defence have arisen. It is believed that neither the 
League Covenant nor the Kellogg-Briand Pact of 1928 affected 


42 There is no reason 


the customary nature of.this right. 
to believe that the U.N. Charter restricts this right. Thus, 
according to Green, "[t]he right of self-defence was inherent 


before the Charter was written; it has remained inherent, and 


41 Bowett, Op. “cit., p. 187. 


a2 Green, "Armed Conflict, War and Self-Defence", 
Archiv des Volkerrechts, Vol. 6, 1956-1957, pp. 387-438 at 
POEs 1 OF (BGVeEtsaOp city fep. 124, 1355 Edwin Borchard,+"The 
Moltilateral Treaty for the Renunciation of War, “A. J2l.L.,; 
Nol 288 1929 pp. 116-120, 
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as such it covers preventive self-defence as well as self- 


defence resorted to after you have already been exterminated. 


Another tsechnolar matntainstthatoit¥would be a®travesty of 
the purposes of the Charter to compel a defending State to 
allow its assilant to deliver the first and perhaps the 
fatalaplow = $eandtadds* that tetdéenyethe* right *of anticipatory 
attacktisetrol protect tthewaperéssor’s right’ to %the first 
stroke", 44 Second; °a restrietive interpretation of TArtiele 
51 tends not only to ignore developments in military 

weapons system, the practice of states, but also to contem- 
porary relevance of non-military forms of attack. ?> It must 
be admitted that the 1945 Charter is a pre-atomic document. 
LEgtetigeto be relevant, it must be interpreted in.the light 
of the transformation that has taken place in the environ- 
ment of the international system. As the OAS Secretary 
General pointed out in the wake of the Cuban missile crisis, 
“the %Chatter of “the ‘United Nations, the Charter *of our ‘own 
Organization, and the Rio Treaty should be considered as 


instruments that antedated the entry of mankind into the 


43 DAL. AY J iRepot teofythes4s8theConference, New York, 


43 


HJostepsalolys GCihtedtalso vin (Whiteman, Disést of ainternational 


bawgpvVol. @ipeD. 982 ieaSecsalisosBrierly, «The thavect Nations, 
GithSedtpul95s)okpa, slaheMebDougelWandehelicianes Spe ecnis; 
pp. 238-241. 


+4 Waldock, "The Regulation of the Use of Force by 
Individual States in International Law", Hague Recueil, 
Vol, Si). Wob2ugnt)abp. Faso ¢ 


45 Thomas, Thomas and Salas, The International Law of 


Indirect Aggression and Subversion, (Dallas: 1966). 
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Atombe tAge. tathusiwtthe econcepits sof! ‘larmed rattack!\~ vagegres- 
sion which is not an armed attack",... must be interpreted 
in the light of new circumstances when, for example, the 
destructive potential of a nuclear missle installation may: 
threaten imminent and inevitable devastation". 46 Experience 
has shown that it is inadvisable to underestimate the effi- 
cacy of even enw forms of attack. */ Besides, states in 


their actual practice have not accepted the "sitting duck" 


conception vot the right. of self-defence. “8 

It may. be concluded that the proposition that the 
tight declared tneArticle. 5lrentails avlimitationson athe 
right of states under customary international law must be 
rejected. 

Subsequent to the exercise by. states or organization 
of states of the inherent right of individual and collective 
self-defence, the U.N. Charter imposes certain obligations 
on the individual state or the collectivity of states and 


reserves tthe right/of:thesSecurity Council "to take,at any 


time any action as it deems necessary in. order to maintain 


ge OAS Official Records OEA/Ser.D/III.14, Report of 


the Secretary General 1962, (Washington: 1962), p. ti, See, 


however, Singh, Nuclear Weapons and International Law, (1959), 
Cia.) Louie Henkin, olhe United Nations and Ltsesupportere: 


ASSeli-EXamMination. , Fs5.0.,, VOls. (6,-19603, p. S045. ev —9 353 
for the view that in a nuclear age, anticipatory attack is 
the more illegal under the Charter. 


47 McDougal and: Feliciano, op. cit., pp. 240-241. 


oe See Chapter VII below. 
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or restore international peace and security". Members of 

a regional organization which resorted to forceful action 

in collective self-defence are under obligation to report 

to the Security Council immediately the measures they have 
just taken. Theoretically, the Security Council can order 
collective self-defence measures to stop if it is able to 
overcome the technicalities of Article 27(3). However, as 
each of the major regional organizations primarily concerned 
with the function of collective self-defence - NATO, SEATO, 
ANZUS Treaty Alliance, Rio Treaty, and the Warsaw Pact - con- 
tains at least one of the permanent members of the Security 
Council, it may be expected that a veto will almost cer- 
tainly be used to prevent the Security Council both from 
condemning regional collective action and from taking actions 
necessary for the maintenance of peace. The Security Council 
was rendered helpless by the Soviet veto at the time of the 
Czechoslovak crisis in 1968, by the Anglo-French veto at the 
time of the Suez crisis and by the series of "hidden vetoes" 


organized by the United States. 


(c) Pacific Settlement of Disputes 


Regional organizations are competent to deal with 
"matters relating to the maintenance of international peace 
and security as are appropriate for regional action". The 
Charter requires members of regional arrangements to "make 


every effort to achieve pacific settlement of local disputes 
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through such regional arrangements... before referring them 
to the SeeurltyaCouneil”s- It alse placessontthe Sécunity 
Council an obligation to "encourage the development of 
pacific settlement: of local disputes through such regional 
arrangements or by such regional agencies either on the 
initiatives of the States concerned or by reference: from 

the eSecurity \CouneiL! i These provisions of Arnbicle~52,should 
be read along with those of Article 33(1) enumerating methods 
of pacific settlement of international disputes. Article 
33(1),-states as: fellows: "The parties to any dispute, the 
continuance of which is likely to endanger the maintenance 
efyinternational peacejand security, shall,afirst of fall, 
seek a solution by negotiation, enquiry, mediation, concilia- 
tion, arbitration,. judicial settlement, resort te regional 
agencies or arrangements, or other peaceful means of their 
own", There is nothing to suggest that resort to regional 
organizations takes precedence over resort to other means 

of pacific settlement. However, it is often argued by.inter- 
national legal scholars from the Soviet blec that. the list 

Pisa eLC ker sol) ds hierarchic. +? 


The provisions of Article 52 do not constitute limita- 


ue See the 1964 and 1966 Reports of the Special Commit- 
tee on the Principles of International Law concerning Friendly 
Relations and Cooperation among States, U.N. Doc. A/5746, 
Nevembér 16511964; UiNs Dee. A/6230; June 27,.1966. See also 
Bogdanov, I.<L.A., Repert Gf the;,S3rd Conference, Buenos 
Aires, 31968, p. 4, who. said: “negotiations: occupy ,the first 
place among such means [of pacific settlement], and the Char- 
ter of the.United Nations is very clear.on this". 
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tions on the recommendatory authority of the United Nations 
in the functional field of pacific settlement of disputes.°9 
By way of reservation on the "try-the-regional organization- 
first" and "encourage-the-regional-pacific-settlement-of- 
disputes" principles, the Charter grants member states the 
E€onstitutional)right. to, bring canyudisputes «to the attention 


oi and 


of the Security Council or of the General Assembly, 
also declares the Security Council competent to investigate 
any disputes "in order to determine whether the continuance 
of the dispute or situation is likely to endanger the main- 
tenance of international peace and security".>2 Article 34 
bhustpermitentheySecurity Council ito tintervene vex offieto 

in any dispute not,with- the intention of- proposing conditions 
of settlement but of determining the nature of the dispute 


in terms of whether it is capable of threatening international 


eace.-3 It was the understanding in 1945 that "no Stakes 
P g 


90 P.v. Garcia Amador, Regional Action for Pacific 
Settlement Within the.Framework of the: Charter, (A/AC/18/ 


SCe9/Le7) L920. Reproduced Wn G.AsO.R., Sth Sege., supp. 
Noe 1h (A/1388) pp. esl—34. 


too 


22 Ant. 3456’ Seeqgenerally Paul Hasluck, Workshop of 
Security, (Melbourne: 1948), pp. 99-108; E.J. de Arechaga, 
Voting and the, Handling of Disputes in.the Security Council, 
(New York: 1950), pp. 75-89; Ernest Kerley, "The Powers of 
investigatoin—of the United Nations Security Council", 
feederi-eisye Vol. 55, E961, pp. 892-918. 


3 
2 Kelsen,: The Law of the United Nations, (1964), 
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great or small, whether party to a dispute. or not, can *pre- 
vent the “Security Council from taking cognizance of such 
dispute and examining it and dicussing it".°4 article 52(4) 
rescues. Articles 34 and 35 from the implications’ of .Articles 
SaCE PSA and (3) P" ThetStettiniugtRepoert’ to, President 
Roosevelt on the San Francisco Conference rightly stated 

that Art hele 152.4) was: inserted inte ‘the: Charter “[¢tie dns'ure 
the paranount “authority of the. [Security] Council and -its 

right to concern itself if necessary with disputes of this 
{local ] character".°” From a purely superficial consideration, 
it would appear that the provision of Article 37 obligating 
parties which have failed to settle their dispute to refer 

such dispute to the Security Council strengthens the hand of 
the. Security Council. However, in so far as the Charter is 
silent: on .what tonditions:- constitute failure to settle a 
dispute. a. party to such dispute can, contend that the-criti- 
cal point has not been reached and, consequently, deny that 

the obligation under Article 37 has arisen. ?® 


What: is.the extent of the: authority of the:Security 


Council in the functional field of peaceful settlement of 


> he idh 16.66 GPICGL O45 0m A parerees. 


22 Department of State, Charter of the United Nations 


Reportteeto theyPréesident on! the Results of the San Francisco 
Conference, (Washington: 1945); p.-105. 


5.6 Srone,-op.* Clt., pp. -LLo-I19eeidane._ Phe Settlement 
of: Disputes’ in’ the *Security Council: The Yalta*Voting Formula”, 
REVenEeel Al AtWolge 24 81007 temp. 5052390" 
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disputes? vOne line of argument, which this. study accepts, 
Lsythat the power.of-the Security Council is rather limited. 
DUMSUPpOntEyof this claim, dtomay, bes pointed out. that while 
the, Security Council can recommend a settlement procedure, 
Pertiesetoythes dispute mayor, may not accept-it.. The 
Security Council may: propose terms of settlement but these 
arvernoty bindine on fhe parties.?/ The claim, that the autho- 
rity Off thepsecunizy Counclittas= not so Jdimited iseems: to, be 
based on two interrelated propositions: that the Security 
GounciiIwe hese prinary tesponsibilda ty for. the meaintenance- of 
international peace’ and security8 and that the procedures 
POL’ DO tn pacistd ¢ settlement and the determination of threats 
to peace under “Article 39) “are aimetact, part and parcel of 
the same sequenee of events.. It has already been- pointed out 
that the provisions of Chapter VI of the Charter make it 
abundantly and unmistakingly clear that the authority and 
Dower Of the Security Council adn the tleld of pachite-sert Le— 
ment” Cannot be enforced,” The “question may arise concerning 
whether the Security Council ™can consider failure to accept 
its recommendation under Chapter VI as constituting a threat 
to international peace, and, consequently, invoke Artiche 39 


of the Charter. Ihe problem here, them, is whether the pro- 


ae HAcletonapsthey Juri saretion Gs the Seeuriny. Gounet tL 
Ovetsitepuces . Awe les VN Oll 40) el S40), pp. Dds ope eGOourleh , 
PPacinuc Sect Lemenb of Disputes) .AeP.S.he. VOus. 307 L955, 


pp. 956-970. Dept. of State, Report to the President, p. 84, 86, 
Jimenez de Arechaga, "Le traitement des differends internationaux par le 
Conseil de Securite', Hague Recueil, Vol. 85, 1054) (a) pp. aoa. 
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cedures for pacific settlement and those for determining 
threats to peace are necessarily logically connected in the 
same sequence of events. A close look at the Dumbarton 
Oaks Proposals and the U.N. Charter shows that the two sets 
of procedures are more closely linked in the former than 


59 The-formulation used in the 


in the latter document. 
Dumbarton Oaks Proposals would have made it mandatory for 

the: Security Council to decide whether or not: failure to 
settle a dispute constitutes a threat to international 
peacelCand) to®t@et laccordingly in the event of an affirmative 
answer. Under the U.N. Charter, the two sets of procedures 
appear separate and independent. As one commentator pointed 
out, “ft}heére' 4s nol specific’ reference in. the Charter.to the 
fact that a failure to settle a dispute according to the 
Council's recommendations may constitute a threat to peace. 
The Charter.does: not place the Security Council in a position 
of having to determine whether there has been a failure to 
settle a dispute according to its recommendations. It is 
only required to determine the existence of a threat to 
peace. The objective existence of this fact is not [neces- 
sarily] connected with any previous recommendations on any 


dispute or situation".°% Article 39, therefore, is “entirely 


22 Wellington Koo, Voting Procedures in International 
Bolttieal,sOrgani zations; (New, York:3194/7)) ps 179. 


Ege Ge,Arechapa,.opeycit., p. 41.2 See alse Hasluck, 
See oclt., ip’, 114. 
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withoutereference: tot thea status) of a dispute uponstfaidure 


to settle itm, 61 


A decision of the Security Council which, 
in fact, amounts to regarding failure to settle a dispute 
asi tonstitutingaalthreatete peace dstat best only’ implied 
bye thejwording: of Article 39. In any case, strictly speak- 
ing, the power which Article 39 confers on the Security 
Councitle isenoted ny themgédeld: of) pacificeisettlements but: in 
that of enforcement. When the Security Council acts under 
Articlen BS? ,ewitniis, net’ aseal toothtess icon ciild atoryy bute se on 
enforcement, agency. °? 

The relationship between the United Nations and regional 
organizations performing the function of peaceful settlement 
of disputestis tcomplicated by the provision: of Article 52(4) 
which tradlisesmithe Dpossibdldty of double qjunieddetion) ote bith 
the universal and the regional agencies. °3 At wan Pranicisico, 
the Peruvian delegate expressed fear that Article 52(4) 
might result, in practice, in the simultaneous handling of 
disputes by a regional organization and the Security Council 
or in the failure of the Security Council to rely upon the 


64 


actions being taken by the regional organization. He was 


not taken seriously. Camargo, the Colombian chairman of 


Ga. KoOo, Ops Clty. sp. 1.30). 


we Clyde Eagleton, "The Jurisdiction of the Security 
Gouncil Over Disputes, Avd)1.L., Vol. 40; No. 3, 19464) ip. 514. 


oe See Chapter VII below. 


Peete 16 ed Oo aE NA Gale Or Oe cy ol los RnemG eS. 


Z ees 2s | es 


i Li ary ; ral 


¥ esuqeib s ofaies os etulis2 guihtogez oF) 
: Betigut vhao sasd 45 eb spasgq oF penne : 
steeqe viipitde2, «8884 ye, aD «Rt siotasé to seabrow of 8 
& sfLorata soxdw saveg.ass a0 | 


yotrn95e@.s3) 0 ersxuoo & 
snems'iidea oltlaaq to blet2 ef? 
‘| ashru sice Itsauoes yoixuoee sda aol -Iaacsstotas sana ) 

ab ab ,@f efotazA A 


ne es Jud qqoustlba nas sgelttoos « #6 J98 
£3 _vongge aaaasat0IAe 


ot sud 


i Tagoige: bas anoiaseh berkau ais ogewied qidenotislax eft »s49rh , 
Iuzsoseq 20 fobicaut saa grimro279q enotsasiasgto J 
; CAyS? siskixA: to noketvorg sdt xd petsotignios eat assugelb 20 
toibeatzut aiduob #0 yatindieeog eds eoatex dotdw 
€0 eatonsye Lfenolget efit bas Leazaviav edd) 
(d) Gt alobata spH3 t8a3 beeretqxee otegeleb notvue’, ofa) 

aposgnsaiumre ads at .sstsoatq al. .tuees, arate x 


Tfonv0d yitizpss? ens bons cotissinegsto Larotges a xd ee { 
ads aoqu Ylea oF Ltoauad “iro sit io exited odd ~ 
gaw 9H *9 solisstnegso ienoige sda 4d pode) gnisd eno at) 

_ 


26 fanztads asitdmoiLod ans ou tamed peaapeeie 


| Jnamsi3ai352 
djod to aol 


: ,oontowatt w&e th 


to gntlbnsd 


ary 


OBL .g siete yor res 


92 eid t90 n9 atesauh| an rotet | rt ae ff at i 
\ + ,ovel ,é a (0b dV Pete ac av. . wets ‘ F = 


o® am 


Ls a 
8 +4 94 +Lov. vised Owls dois 
Z ao © 


ee 


183 


Committee 111/4 which dealt with the problem of regiona- 
lism attempted to allay ‘this fear by offering the following 
interpretation of the constitutional relations between the 
United Nations and regional organizations in the field of 
the pacific settlement of disputes: 


If a dispute arises between two states which are mem- 
bers of a regional organization, such controversy should 
be settled by peaceful means established within the 
Said-organization. — lhe obligation exists-for all 

States which are members of a regional organization 

to make every effort to settle the controversy through 
this agency, and at the same time, the obligation exists 
for the Security Council to promote these regional 
peaceful settlements. But the Security Council has 

the right to investigate in order to determine whether 
the controversy may constitute a threat to inter- 
national peace and security.... [T]he Counce? has. juris-— 
dicetion enly! toldnvestigate,®and the nations; @whether 

or not they are members of the [U.N.] organization, 

haven the. rdcphthonivyetolask? fez ian investigation. >. 

It is evident that if the regional systems for peaceful 
settlement. fail, ,the.Council, canvintervenew.. Sfor the 
purpose of promoting formulas for settlement.... But 

if at any’ time an armed attack should ensure, that is, 
an aggression against a state which is a member of a 
regional group, self-defence, whether individual or 
collective, exercised as an inherent right, shall 
operate automatically within the provisions of the 
Charter, until such a time as.the Security Council may 
take the appropriate punitive measures against the 
aggressor state, 65 


If, as is the case, the Charter places no obligation on member state 
to exhaust all the alternative procedures for pacific settlement 


enumerated under Article 33(1) before having recourse to the 
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security Council, °° 


Lt the Security Council may investipate 
° 2 67 Tae cd = i . a= 

any dispute at any time, and if any U.N. member or the 
specYetary-General is constitutionally competent to bring 
any dispute to the attention of the world body, °8 then the 
possibility of simultaneous consideration of a dispute by 
both the United Nations and a regional organization does 

exi sit. im) spite of ssasunences to the contrary. ‘Camargo has, 


69 


in practice, been proved wrong. The simultaneous considera- 
tion of a dispute by both the world and the regional agencies 
can, of course, be avoided if one agency is willing to de- 

fer to the. other. — This was the.case in the early stages: of 
theilebanese, crisis. un bO5e8., Lebanon had calledstor-an 

urgent meeting of the:Security Council to consider an alleged 
intervention of the UAR in Lebanon. With Lebanon agreeing, 
the Security Council unanimously voted to suspend’ considera- 
tion of the complaint when it was learned that the League 


Gr “Arab Sitates was abpoue to consider the affair, /° 


ete Bowett, 'The United Nations and Peaceful Settlement" 
ijekReportwOfteanolldy .on.~tue peaceful Settlement. of international 


Disputes, “london. Woo) p. 162s) Kelsen, 0p. clin aeppe o/4— 
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GemlekiiguetArabe’), AVH.0.0., Vol; 14, 1968) p. 103. 
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In conclusion it may be said that the jurisdiction of 
both the Security Council and regional organizations in: the 


field ef ypactitcesettlement disreencurrent but independent. /1 


4. Concluding Comments 

The authors of the U.N. Charter were convinced that 
the troublesome problem of universal-regional relationship 
had been satisfactorily solved, permitting what the Mexican: 
Ambassador, Castillo Najera, called a "harmonious result 
which conciliates... differences for the benefit of-common 


cause", /2 


The Venezuelan Minister of Foreign Affairs 
modestly described regionalism as "one of the cogs, and a 
very essential one, of the general mechanism for the esta- 
blishment and defense of universal peace", /3 and expressed 
the optimistic view that "experience will consecrate a com- 
plete harmony in the coordinated working of the world Organi- 


zation and regional systems", /4 


Senator Vandenberg, calling 
the achievement, "new landmarks in international relation- 


ships", was more lavish in his praise of the universal- 


regional compromise achieved. He said: 
fiat : ' . 
Bentwich and. Martin, (op. cit. , 2p. 9/0. 
De Sie was 2 Lo a ON CATO Do Coen, Vo Laren west 
4 toud. 7. 56) 
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We have found a sound and practical formula for putting 
regional organizations into effective gear with the 
global institution which we here erect on behalf of 

the world's peace-and security.... [Wle have infinitely 

strengthened the world organization by: thus enlisting, 

within its overall supervision, the dynamic resources 
of«these regional affinities;, We-do: not thus substract 
from global unity on behalf of the world's peace and 
security; on the contrary, we weld these regional 

king-links into the: global chain. /9 
There was some basis for this optimism in 1945. It was hoped 
that aggression. would: not occur:and that,.if it did, the 
collective might of the United Nations, led by a united 
concert of the Great Powers, would descend very heavily on 
the aggressor. Article 47 contemplates the formation of a 
Military Staff Committee and of regional subcommittees. 
Regional organizations in an international community in which 
great power cooperation was hoped for, if not assumed, could 
not have been seen other than as potential resources for the 
maintenance of international peace. 

With the advantage of hindsight, it is possible for 
a,researcherjhwritingeacquatter-of;a: century later; te 
suggest that the thesis of a thorough-going harmonization 
of the rival claims of universalism and regionalism in the 
Charter cannot be accepted without reservations. But this 


is only an ex post facto rationalization. 
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the universal-regional balance formulated in the Charter, 
there were a few voices counselling a more restrained and 
sober judgment.- Liang, regretting the fact that it had been 
found necessary to introduce the concept of collective self- 
defence in order to mediate the competing claims of univer- 
salism and regionalism, wrote the following words in 1946, 
No apology is needed for quoting the statement at length 

in view of the continuing relevance of its message: 


The provisions of the United Nations Charter regarding 
regional arrangements cannot be said to have solved, 
even in a preliminary way, the problem of regionalism 
versus universalism. The most that can be said at 
this: moment: is that this-part of.the Charter, as 
indeed many other parts, is preeminently a compromise 
of contlicting political forces.. And in this dis- 
illusioned world, so soon after the termination of 

the holocaust, it is but natural that on this question 
the pendulum should swing somewhat toward the. concep- 
tion of individual and collective self-help than to- 
ward the ideal of organized society enforcing law on 

a global basis. If international lawyers would judge 
of the Charter in the political context, as statesmen 
and politicians. are bound to do, then they would find 
that the solution of the question of regional arrange- 
ments and international security could not be expected 
until the emergence of-a system which has its being in 
a world that has. demonstrated its political. and economic 
stability... And nothing short; of .complete. confidence 
in. the overriding authority:.of .the World, Organization, 
a confidence inspired by:.the ability and experience of 
the Organization to deal swiftly and effectively with 
situations in any part, of-the werdd, can persuade the 
regional. groups to. entrust their: fate. to-a central: re- 
gime of law, and to weld the various segments of. the 
efforts to maintain peace into a comprehensive and 
indivisible whole in the interest of international 
community. /6 


48 Yuen-Li Liang, "Regional Arrangements and Inter- 
Poewotal: Security +, 0l.G.o, VOl.«31l, 1946 ,.pp. 250-291), 
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CHAPTER V 


REGIONALIST CHALLENGE AND UNIVERSALIST RESPONSE: 


TRENDS IN POST-WAR INTERNATIONAL POLITICS 


i). introduction 

In defence of the U.S. sponsored naval "quarantine" 
of Cuba in October 1962, the Legal Adviser to the State 
Department, Abram Chayes, drew attention to the importance 


of coming to grips with the political changes that have 


taken place in the U.N.-based international system.+ Summing 


up the constitutional history of the United Nations, he 
offered the following observation: "The withering away of 


the Security Council has led to a search for alternative 


peacekeeping institutions. In the United Nations itself the 


General Assembly and the Secretary-General have filled the 


void. Regional organizations are another obvious candidate" 


When it is remembered that, under the constitutional law of 
the United Nations, the Security Council has "primary res- 


sponsibility for the maintenance of international peace and 


a The Cuban missile crisis is discussed in Chapter 
VII below. 


Abram, Chayes:,,, “Ihe Legal Case for U.S. Action -on 


Cubase VU, Sua Dept .wot.otate. bulletin, \VOl wit /penl 9626p. 765} 
See also L.M, londel, Sir.) (ed.), The Inter—-AmertcanySecurity 


System and the Cuban Crisis, (New York: Oceana Publications 
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security",? this political development is one which no stu- 
denteohinternationalwreanization, .of peace and security can 
Lenore. sLGdsithe purpose vorerhisicchapter “kosexanine, (in 

a rether weneral way, ‘trends adn posit 1945 internatienal 
politics im the icight of Chlayes' sobservation, <amd stolsugeest 
that, while the observation dsj ron ‘the whole; -ayvalidvone; 
Liu Vse not penevous enoveh to the fradical transftormasien that 
les "taken place ini'the role of. regional organizations cas 
agpenéies for the maintenance of international peace and 


security. 


ove lmpece vol the Mast-West Rite on the United Nations 

The political landscape of the United Nations inter= 
national system shows conspicuous regionalist features.4 A 
political. researcher, surveying the international landscape, 
is often greatly tempted to describe and define it as little 
more than the sum total of its regionalist characteristics. 
Pr ethe Trescarcher «succumbs Co this temptation he may cern 


Eheumane.Oteade political. regiisc, it he) (tempers ules udement 


3 AYit 24G)) 2a S6e, Goodrich and Soimomsce.— he sunt od 
ELoms and tine Maintenance of Myer rnational Peace and $ Secu- 


rity, (WwW ashington: Brookings Institution, 1955), 


Z 
ied) 


‘ Gerhard Bebr, “Regional Organizations: A United 
NaELOns ProoLem. 5 A.Ualse de.) VOluwn 40: 19055 9D Da LOlOme care 


Riche lawson Ced,)," lntertnationet Repional Organizations: 
onsti Cuclone | Foundations, (New York: 29629") Ronadd= Valen, 


Regionalis m and World Order, (Washington: 1965); Joseph Nye 


anaied.). international Regionalism: Readings, (Boston: 
Peo) Daniel» Vignes, "La Place des Pactes de Defense dans la societe 
amtermationale actuelle”, AF.) Dele VOL oy Log. pp. o/=L0is, 
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by the realization that the whole is more than the sum of 
its component parts, he would be more astute, objectively 
perceptive without unduly offending the political sensi- 
bilities of-idealists in international.life. ‘International 
regionalism, to be sure, has become politically more import- 
anit tin. sthelapos't 1945 “international ‘community ‘than tt was. in 
the League of Nations days. The popularity of regional 
Systems of public order is such that statesmen and scholars 
alike have come to think more and more about the idea of 
regional systems of defence and of political cooperation as 
an inevitable alternative to the idea of universal collective 
security system embodied in. the United Nations. Charter. 

As was indicated in the last chapter, the possibility 
of regional arrangements assuming critical political and 
security functions: figured prominently in the. political cal- 
culations of the delegates at San Francisco. These delegates 
certainly realized that the universal political edifice they 
erected was potentially vulnerable to political impotence.> 
The Charter bears the evidence of, and the various national 
reports on the Charter emphasize, the potential fragility 


of the United Nations as a universal instrumentality for the 


° The Reports ofthe Wapporteur of Commission TLL te 
the Plenary. Session. of the. Conference states:in part: "To 
summarize this general scheme for future world security, it 
may be pointed out that it is based on the unanimity of the 
great powers, which will bear the brunt of future enforce- 
ment actions... The future alone. can: disclose. whether we 
have build@d wisely: and? well”. See. Doc.'1170, I1I/13; 

UN Othe On DOGS, VOL) LS: spc, 6235). 
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maintenance of international peace and security in situations 


where the five permanent members of the Security Council 


6 


have been unable to reach a unanimous agreement. For 


example, the New Zealand Report on the Charter sounded this 
notetofawarningre"Not security, but theeway.to securityslies 
in this Charter".’ The British commentary contains the 
following pertinent statement: 


It is imperative that the consent of the Great Powers 
should be necessary to actions in case in which they 
are not parties, since they will have the main res- 
ponsibility for action. dt ds also imperative that 

no enforcement action by the [United Nations] Organiza- 
tion can be taken against a Great Power itself without 
awar. If such a situation arises the United Nations 
will have failed in its purpose and all members will 
have to act as seems best in the circumstances.... 
Thus the successful working of the United Nations 
depends on the preservation of the unanimity of the 
Great Powers; not of course on all details of policy, 


butgonaitsabroad: principles .._ifethisyunanimityais 
seriously undermined no provision of- the Charter is 
likely to be of much avail. In such a case Members 


will-resume: thelr liberty of action; though in doing 

so they would no doubt be influenced by the fact that 
they had been working together in close cooperation for 
the maintenance of international peace and security.8 


The above statement may be properly regarded as a commentary 


on the implication of Article 27(3) for the newly constructed 


6 For a trenchant eritique, of thes collectiversecurdity 
system of the U.N. Charter, see Inis Claude, Jr., Power and 
Internatdonads Relatdons,: (New, York:r1962)),(p., d55 ets eqs; 
Erd che Hula, "Fundamentals: of Collective Security", Social 
Research, Wolo 24,0 19Sd.. ppte 1-36. 


a Report on the Conference held at San Francisco, 
(Wellingtons 1945), p. 1. 
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organization of peace.” 


Britain's realistic interpretation 
of the significance. and meaning of:Article 27(3) was, how- 
ever, matched with an equally idealistic and certainly 
over-optimistic assessment of the possibility of continuing 
political cooperation among the Great Powers. In retrospect, 
the British commentary seemed too optimistic when it 
expressed the view that "there are good grounds for believ- 
ing that the Great Powers are determined to avoid actions 
which would destroy their unanimity, and to carry out. the 
obligations which they have undertaken as Members of the 


10 


United Nations« . The Economist, the influential British 


weekly periodical, was far more realistic when it warned in 
September 1945 that "Tilt would be little short of miraculous 
if ,three great’ nations divided by history, by.civilization, 
by habit and by interest were, from the brief experience of 


four years' fighting, to learn how to work together closely 
y 


for peace”, t 


It is rather - ironic that the schism in East-West rela- 


: Tom Connally, the U.S. Delegate on Committee III/1, 
linked the retention of the veto power with the acceptance 
of the Charter. According to the Report of the 19th Meeting 
of Committee III/1, "He asked if delegates could face the 
public opinion at home if they reported that they had killed 
the veto but* had also killed the Charter". See-Doc. 956, 
Poi t/ei ew UeNs ClO. DOC wm VOL. Llk pa 493 


10 cmd. 6666 (1945), para. 88. (Emphasis added). 


ithe: Beonomist) Vol. CXLIX, No. 5327, September 29, 
1945, p. 4410 
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tions came into the open at the very first meeting of the 
United Nations in London. Commenting on the Bevin-Vyshinsky 
confrontation over the Iranian question, 12 the New Statesman 
said gloomily: 


[T]he first session of U.No. leaves us with very little 
hope ~eLther “of UsNo.2 or of peace... “History has 

never forgiven Nero for fiddling while Rome was: burn- 
ing; perhaps she will always remember the first meeting 
of U.No. for the spectacle of the representatives of 

a Socialist Republic and a Socialist Monarchy ranting 
the ancient rubbish about prestige and honour while 

the workers of the world were starving.1l 


Trygve Lie, the U.N. Secretary-General, also placed on record 
that, (during the £irst meeting of therSecurity “Councils, “the 
hard teaiities of world politics -intruded. Like gusts of 
wind warning of future storms to come, they blew in the door 


of the new-built house of peace before the workmen had 


14 


finished"; Lie aptly described the split developing bet- 


ween. the Soviet Union and the West as "a crevasse in a 


glacier which might spread wider beneath the bridge of soft 


— See R.W. Van Wagenen, The Iranian Case 1946, (New 
York: "Carnegie Endowment for "International Peace, 1952). 


— New Statesman and Nation, Vol. 31, No. 783, February 


23, 1946, p.°+129. For a comprehensive and illuminating 
review of Che security COUnCil in ection in-the firs two 
years, yiee Green, “The Security Council in Action’, Y.B.W.A., 
Wi. 2, 1 9uecre pp. ‘lL25 161. 


14 Trygve Lie, In the Cause of Peace, (New York: 
Macmillan Company, 1954), p. 28. 
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surface snow that was called great power unity". 1° Lie's 
metaphor was hardly misplaced. Bevin, the British states- 
man, told the House of Commons on January.22, 1948 that 
"the United Nations up to now has been disappointing", and 
added, taseit “co rationalize Sthis*digappointment’, sthar tt 
may be better to have disappointments at the beginning than 
to have enthusiasm at the start and the disappointments 


16 Bevin™blamed ‘the “State of affrajms “on = this 


later on". 
ideological thing that is'constantly coming up, and the 
extensive use of the veto which was never contemplated".1+/ 
The *BritisnreReport on ‘the proceedings of “thew first pane ‘of 
the Third Session of the U.N. General Assembly noted that 
“the ‘existing "difficulties: ‘in “the: [Security] Council arose 
not from the existence of the unanimity rule, but from the 
misuse: of: it by’States", and warned, quite rightly, that 
"LTo]nly a real improvement in international relations could 


18 rf? there 


provide a solution to the present difficulties". 
was any further doubt as to what the international situation 


was in ‘the late 6940's, dn particular, as -to.full blossoming 


of the scold war, it was. removed by 1949. in his report to 


woe Parliamentary Debates, House of Commons Official 
Rpeort, Fifth Series, Vol. 446, 1948, p. 401. 


17 iIpid. 
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Parliament in connection with the signing of the North 
Atlantic Treaty, the British Defence Minister confessed 
with great regret: 


bhi) mitheet tis titwoyeare of ther lite <ofuthe Unikced 
Nations. the conflict between the points of view of 
these Western Powers and of Soviet Russia and its 
Eastern European associates went so deep as to make 
improbable the early achievement of a world-wide 
basis of the major purposes which the Charter was 
designed to achieve. 


The Great Powers, especially the Soviet Union, seemed to 
have turned a deaf ear to the admonition of the Secretary- 
General of the United Nations who, in his first Annual 
Report, reminded the veto-wielding Powers that the right 

of veto, paradoxically, imposed upon them a moral obligation 
to strive to seek agreement among themselves in a spirit of 
mutual understanding and compromise, and that they should 
not abandon their efforts until the necessary consensus had 


been reached. <9 


WM 


The developing East-West cleavage affected the balance 


Benn d RELSS3 061 940).. apn oF 


20 Reponpteon Cue occretary-General jon the=Work of the 
Organizations, 30 June 7 946. sUeN mpoc. No. A/G5) pv, 


Georg Schwarzenberger, "The Impact of the East-West 
Ratc onglnternationalwbawe. el, G wou, VOlw 50,8 |9oienepp. 229 — 
269: also The Frontiers:of International Law, (London: 
Stevens -and@Sene.- 1962), "Ch. 7: Rosalyn Higgins; Conflict 
Of. Interest: International Law in a Divided World? (London: 
BoadleyeHead, Lid, , L965), p. 101i "er. seq.; H.A. Smieh wy Ihe 
Crisisin the Law of Natdons, (London: Stevens.and Sons, 
0947); Oliver, Lissitzyn, “International Law in, a-Divided 
World ,nlnternattonadl Conciliation, NO, 242, March -2963> 


also International Law Today and (continued on page 196) 


2ef 


djzo% odd Yo gutdghe eda datw sotseaasae . 
bseeetaos teeters eonsted detiavd odo yysee? ofsaed: i 
| stonger teets datw 


basin, sda to stilt are 30 BESSY ek! gazt? oda afl) 86" 7 
| to watv to gtetoq 303 ubewaed Jabliges ods anoljsil 
ast bae pieabs aptvee to) pas) atewet mistesW eeets 7) 
stem oj} #8 qeeb o8 IhaW esjatoeces aasqotud ozesead : 
ohiw-bizow & to pnopsyetiad yitee eds sldsdozgat 7) 


ast taryvsdo si dotaw esaogye4 . es %o ene 
tl eystdos ot bemgtesb = 


SS Sere 


= 


ot banmese »mokad setvoe ena ylleiseqss ,~atawot jest sit 


-yusistoe edd to nortinoiths sdv of gee taeb ® bensus avad 


<t2 etd nt ,odw emotzeal bestnv edz to Lazaasd 


[sunnaA te 

sdgitzt sdi sada aexswod golbl sw-or97 au3 bebaimex -¢370q8H 
doltegtido latom & neds moqs beeoqmt wyifsotxebstsq «o2ev 20 
46 siviqe s at epovisametis geome jremestgs Asses od ovizse oF 


pivoda ystt gsdi bas ,satmoxrgqmos bas gatbastetsbou Leviva 


bath euansenos yraeesoen sdi Lbsau eatotie tisdz nobasda 20n 


OS podoses mood 
; ednaiad oi! beagosiis tS. ysveois $25W-s088 gotqolLeveb efT |. 44 
yor 
" ; ‘ ? ae ian ia 
ve aq aten@E (Rat tbadeerny OMe 
F. ¥ - % f 
git? to JxoW sid "— oo 
piv ag 2GG\As ext - 
gesW-Jesa os to s9eqmi sd?" ,xegredasssewdoe ee ee war. 


-eSS .qq ,feel ,d& sfov ,-2s080 wad [smotianrs3ar no 3 is 
ssobaod) (wed LanolizetsdRy 20 aeksnost eft o84 ry 
gatitasd ,ethggtt rf Ie aw =< f 7 { ar 
 gsaobacs) UbixvoW bablv ie es ot wel Ler ats? 
tr .daim® sAcH topes 38 DOs sg '« COONS wy) 

-ancs bas easvese rHobaod) «sgotian Xo | \I odd) 
bebivia s at wed Denotssateml” ,avedta aid zevilo 

f fact dowsM. £82 o” ,fotsatitosoo in airaiaihe £ 
+ (@AL sgsq 10 bsutiaos) baa bot wad Tenotzenctesat 
- fj - a : obi t 


1” jal a 


ff 


if 


196 


achieved between the rival claims of universalism and 
regionalism at San Francisco. As Bevin's statement shows, 
it is customary to establish a direct link between the 
exercise of the right of the veto and the impotence of the 
United Nations. It is:also fashionable to blame the Soviet 
Unioniforgan®simproper usetoramisuse ofthe veto power? That 
the exercise of the veto power "disrupted the working of 
thealSecusity| r¢ouncilen. “delayedlaction. iesconfused@and 
complicated the process of negotiation" must be acknow- 


22 


ledged. However, when the exercise of the veto power is 


examined and interpreted as the effect rather than the cause 
not only of the political and ideological schism between the 
East and the West, but also, and perhaps more importantly, 
of the rather short-sighted and unconcealed attempt of the 
U.S.-led Western Powers to use the United Nations for the 


prosecution of Western interests to the detriment of those 


21 (continued) Tomorrow, (New York: Oceana Publications, 


inc, , 2.965); Grigory Tunking “Co-existence and International 
taw; (Hague: Reicviet iy eViol 95), (1958 . GL IL) Sopp. @54/ Oath teen 
Courtney, "The United Nations in a Divided World", Inter- 
national (Nifatue,CLondon)i; Vols 25, No. 25) April. 19495 

pp. 168-174; Kenneth Dawson, "The United Nations in a Dis- 
MnteamWoOrld  oeWor ld jPolmet cs. | Viol 6.16, No. oi. elo), 

pp. 209-235. 


ae See Norman. Padelford, "The Use of the Veto", Inter- 


national Organization, Vol. 2,-1948, pp. 245-246; Sydney 
Batihey An'kVe. Sd. Sin Gthe Security Council’, International: Cen- 
ciliation, No..566, January 1968; P. Hasluck, Workship of 
Securbtuy io(Mebbourne? «Cheshire, 1948), p. 125 et. geq. 
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efithe sSoviet ~qUnion andzherxr allies,*? 


the hypothesis formu- 
lated by some Western scholars that the Soviet Union has 
been responsible, for the political»impotence of the 
Security Council will be seen to require a more objective 
analyticabeclanificationegand modification, 

It has been well said that the Soviet attitude to 
international organizations involving states of different 
social order springs from "the feeling of isolation, of 
the Soviet Union specifically, and of the Socialist states 
as a whole in a world in which the free economy countries 
still vastly outnumber the members of the Soviet bloc". 24 
The Soviet Foreign Minister, Molotov, reiterated before the 
Plenary Meeting of the General Assembly in 1946 that the 
yetoiwasatheisinesquaj,nongot »Seviet partieipationpzingthe 
United Nations and that “the rejection of the principle “ef 


unanimity of the great Powers... would actually mean the 


tiquidation~ of the. United Nations organization; for this 


He For an American view to this effect,.see Lung-Chu 
Chen and Harold Lasswell, Formosa, China and the United 
Nationstu (New YorkesStusMartin'’s Press; 1967), pex28 et. seq. 


= K. Grzybowski, “International Organizations from 
the Soviet Point of View", Law and Contemporary Problems, 
VOlie20 Now 4. 10645 ps SOM lunkin,» (Cosexistente and 
internationalwbawy, .HaguesRecued|. Vol.'95, L956) CI1)7 
pp. 5-79; Kathryn W. Davis, "The Soviet Union and the League 
of Nations, 1919-1933" Geneva.Special Studies, Vol. 5, No. 1, 
1O34* D.C. Fuller, Lenin. s AttLiude loward an* Internationa d 
Orgvanizatton, for the Keeping ot »Peace’, 19 1T4—-19T7 7s" Pas. Or, 
Vol. 64, 1949- 
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principle is the foundation of-the Organization". “° Four 


years later, following the adoption of the "Uniting For 


Peace" Resolution, 7° Vyshinsky, the Soviet U.N. Ambassador, 
Waunedisi’ majority; ofecotinse, gisvacmajorityaesa fArkth- 
metlesbs: arithme tices gbUainosartithmnetice cancsclve whe 


questions pertaining to matters very far removed from 


arithmetical problems". ?/ 


One wonders whether the policy makers in the West saw 
the veto, properly as it should be seen, as a right of 
legitimate dissent possessed by any of the five permanent 
members of the Security Council, and, furthermore, whether 
western statesmen appreciated the unpleasant fact that the 
exercise eofjthis ritgint sofeveto iby. the Soviet Untong sin 


particqulan,idis tuhesonly ‘sitrategy usin the shand sofiman qimpontant 


a5 


ViMacMolotev,, Problems:.of Foreign Policy. «(Moseow: 
Foreign Languages Publishing House, 1949), p. 255. See 


also Tunkin, "Co-existence and International Law", Hague 
Recueday Val. 195719538 Cll). pp ao - 76s) Academy for sseiences 
Grethe lis. s.k. [neticute of ombate and Law, ~[ntermacsonal 

Law, (Moscow: Translated by Denis Ogden, No Date), p. 334, 
338; Alexander Dallin, The Soviet Union at the.United Nations, 
(New York: Praeger, 1962), “pp «239 50-54:) USS .S IRs Memoran— 


dum’ on. United Natdions Operations for the Maintenance of 
International «Peace and Security,).U\N. Dod. 'S/764L "CApril (5, 


1967), Reproduced in International Legal Materials, Vol. 6, 
296 Taep Did HI 452k 


26 See below. 


zi Cited in; Rupert» Emerson and: Inis Ls Claude, Jr. 
"The Soviet Union and the United Nations:-An.Essay in Inter- 


peetation,, ..nuternational Oreanization, Vol.6, <[952)) p.9 7% 
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permanentYminority in®thersecurity*Council:. Insscholarly 
writing, this interpretation is sometimes not well under- 
stood. Witness, for example, the* bold but-politically 
fallacious assertion that "the presence of Russia is the 


weakness of the United Nattonaima. 


More important still, 

it is difficult to escape the conclusion that the West 
seemed not to have appreciated the continuing relevance of 
Count Metternich 'sidéfinitionsofidiplomacy as! “thelarttot 
avoiding the appearance of victory". ?? The U.S.-led coali- 
clon;irelying vonvits mechanicailtmajority,sbehaved! aseif 

the purpose of the United Nations was to keep the Soviet 
Union in-.its place. 29 


The theory of misuse of the veto power, spurned by 


scholars and statesmen in the West, -- has, technically speak- 


28 
Hepe6t 


Thomas, Communism Versus tinternational*Law,5(1953)., 


a Citedein- Paul Martin, ‘ThesUnited Nations Politicel 


Organs and Multilateral Diplomacy", Statements and Speeches 
Now oovl2.  (OttavasgleDt. Gl Bxternal Attarre., 1960) \ipe. oe 


30 


A-"weetern' scholar has drawn attention: toy a 


tendency to pay more attention to the size of majorities 
than to their composition and to prefer winning a victory 

to the maximization of agreement". Nicholas, The United 
Natsons asysa,Polvticalaineticucion, (ord Eda, OxfoOrus e190), 
Dee ed 


31 See Review.of the United Nations. Charters: Final 


Report of the Committee on Foreign Relations: Subcommittee 
on the, United Nations Charter, (Washington: 1956), pp. J1e- 
19. 
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ing, no substance; for, the Charter does not make any dis- 


tinction between bad and good exercise of that right. ?? 


"The philosophy of the veto", a perceptive scholar of inter- 
nationals@organizationseonce saidy  Yissthatitvis: bettetato 
have the Security Council stalemated than to have that body 
used by a majority to take action so strongly opposed by a 
dissident great power that a world war is likely to ensure". 33 
It is well known that the composition of the Security Coun- 
elee hasealways been such thattwhile the Soviet Union must 


exercise its vetoepowerjin order tosprevent»decisionseit 


— Judges Basdevant, Winiarski, McNair and Reid pointed 
Gut lin their dissenting joint opinion-on, Conditions of 
Admission of a State to Membership in the United Nations 
that. “itvwould be a. strange interpretation which gave “a 
Member freedom to base its vote upon certain consideration 
and at the same time forbade it to invoke that consideration 
in the discussion preceding the vote". This freedom cannot 
be otherwise because "The main function of a political organ 
[like the U.N.] is to examine questions in their political 
aspect, which means examining them from every point of view. 
It follows that the Members of such an organ who are res- 
ponsible for forming its decisions must- consider questions 
from every aspect, and in consequence, are legally entitled 
to base their arguments and their vote upon political con- 


Slderations . see Ll. C.J, Reports 194/-1948> pp. 82. 65, 


oe Inis Claude, Jr., Power and Internationaderelations, 
(New York: Random House, 1962), p. 160; Hernane Tavares De 
sa, Ther Play Withinethe Play:) Thesinside Story orptnesU oN... 
(New York: Alfred’ Knopf, 1966), -p. 9; :The dissenting opinion 
of Judge Winiarski in the’ Certain Expenses Case, 1..C.J% 


Reports 9062, p. Lal™-atip, 230, 


24 For an analysis of patterns of Security Council 
representation, see L.C. Green, "Gentlemen's Agreements and 
MicGwoCOULL Ey COUNCIL ls) sCglee aie tv Ol oy, LO OUR ID Dameaole 21). 
also "Representation in the Security Council: A Survey", 
IcbeAt, VOlwUXL, L962, op.. 40-75. 
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considered detrimental to its interests from being made, 
the United States need not do so and yet be able to prevent 
action considered prejudicial to its interests or those of 
its allies. It has been relatively easy for the U.S.-led 
western camp to defeat Soviet proposals not by the positive 
exercise of the veto power, but by organizing abstentions 
and, thus, denying the Soviet camp the votes necessary to 
pass resomieions “be sponsored.” “This “hidden veto > “as ut is 
called, has been used with great effectiveness. > 

To the Western mind, there was a definite connection 
among the political paralysis of the Security Council result- 
ing from the exercise of the veto by: the Soviet Union, the 
Soviet aggressive militiarism in Eastern Europe and the failure 
of the Military Staff Committee of the Great Powers to come 
up with concrete’ proposals and principles governing the 
organization of the armed forces to be placed at the disposal 
of the Security Council in-accordance: with Article 43, 36 
These events were interpreted in Western capitals as demand- 
ing imaginative improvisation in the name of national security 


andor thegintesgrity of liberal capitalist democracy... For 


a J.G. Stoessinger, The United Nations and the Super- 
powers 5) (New-York: Random. Howse, 1965), p. 3; Emerson and 


Glaudewirs,) loc... cit.; 900s. Green, 'Memnbership inv the sunited 
NacLonsam cO.leba . VOlee2 e949 spp. 20-202. 


ae For, text. of thes Report,of the Midiitary Staftt Comnit— 
tee, See Dore S/5350¢, CApGE.l SOY 1947) a) USNava ba, 194 68.097, 
pp. 424-443. 
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examples: rthe Economist, which had been critical .of Articles 
JL andWo2{invanneditorial comment 2on June.30), «1945 sehbadaby 
May 10, 1947 felt compelled by forces of circumstances to 
see and appreciate the expediency value of those Articles. 
In 1945 ,egitimadesthe following observation: 


Again, the provisions justifying "self-defence" in 

the event of aggression and allowing "regional agencies" 
great latitude in settling their disputes and maintain- 
ing peace can easily become mere licence to carry on 
separate defence policies with little or no attempt.to 
coordinate them with any wider conception of security. 3/ 


By 1947, following the deterioration of the relations between 
the East and the West, and the conflict of policies over 
international security, °° The Economist articulated, in the 
following statement, the view of many a leader of the 

Western camp: 


It would be more honest, more realistic and pacifying 
if the British, French and Americans went on with the 
regional arrangements for defence and economic co- 
operation, which are provided for in the United Nations 
Charter. The Russians have already made theirs in 
Eastern Europe - a point which is often overlooked - 
and there is no reason why Mr. Molotov should be either 


ot Dhennconomist. VOL. ,CXLVEIL, No. Sola June 30, 
UO4:5%,0 6D 01 O. 


38 Por a stimulating discussion of this issue, see 
ufEy Johnson, .“The Sevilet*Union,.the United States sand 


international Security”, International Organization} VoLets} 
19 G9, -pprel-23% 


8 
- The reference here is to the Soviet system of bi- 


lateral alliances in Eastern Europe. See Wandycz, "The Soviet 
System-of-Alliances in East Central:Europe’, Journal of Central 
HuropeanwAffairay.Vol,.l6, §1956-5/,.pp; 17/-184; Yacobeon, 
"World Security and Regional. Arrangements - Soviet Position", 


Pooceedings, Ans hel. , 91990, pi. ilo. 
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surprised or irretrievably enstranged if similar 
arrangements were set in train in western Europe, the 
Mediterranean and the Pacific. Sooner or later any 
international security system will have to be based 
onvsuch regional %plans;y and*Article 53 of "the Charter 
nécognises@the tfactscu Dusisttrue that ¥Artlelets3+pro- 
vides that "enforcement action" under regional arrange- 
ments shall be taken only with the approval of the 
secunity Council s*sbut approval oby theeSectirity *Council 
means now agreement between the Americans and the 


Russians. And sthat tagreement willinet eome about sin= 


sideael Ne’. 7in Bil #1 eB thasi abe en vigorously and earnestly 
sought outside it. Meanwhile it will do the Security 


Council no great harm to remain tootless for a couple of 
years or more; the likely bones of contention are still 
too large for it and are likely to remain so. 


However unpleasant the statement above may be, it, at least, 
captures the salient features of the new international system 
in which regional power structures were to become the major 
challenge to the world organization and the primary guarantors 
of international peace. Nowhere has a better case been made 
for the establishment of regional collective security systems 
by the Western Powers in the face of the developing impotence 
of the Charter's universal collective security arrangement 
than in the New Statesman of March 20, 1948. The New States- 


men commented editorially as follows: 


40 The Economist, Vol, 1252), May 10), 19472 5p29700:, 
(Emphasis added). For suggestions on the same line, see 
Bamieuton A. Armstrong, “Coalition for Peace”, ) Foreien 
MEtaire.. Volw 2/7, No. 1, L948, pp. 1-163) Sir CharleseWebeter, 
"The United Nations Reviewed", International Conciliation, 
No. 443, 1948, pp. 441-452. For a. completely. difierent set 
of answer to meet the same problem of western security, see 


tie Drarte OL aA rea ty. Lor Collective acii-Detens se. supple 


mentary to the, United Nations: Charter prepared by the Commis- 
Blon wo Study .the Organization, of Peace, Sixth, Report. 


Collective Self-Defense Under the United Nations, (New York: 
1948). 
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Because of her [the Soviet Union's] indiscriminating 
negatives at U.No.; because of. her refusal to parti- 
cipate or to allow satellite Powers which needed 
dollar aid to join in the Marshall conversations at 
Paris; because in consolidating the strategic area 
allotted Ner at Yalta-and in dealing-with Soctalist 
parties in Czechoslovakia and beyond, she has shown 

no consideration for Western susceptibilities or under- 
standing of the desire for personal freedom in the 
world - for these reasons. the U.S.S.R. has-brought 
against her a coalition which includes many who wished 
to be her friends and has hurried the United States 

in two years through a psychological evolution which 
would otherwise have taken twenty years to complete.41 


These comments were made shortly after the conclusion of the 
Brussels Treaty by France, Britain, Belgium, Luxembourg and 
the Netherlands, “2 and when many people were already think- 


ing aloud on the need for North Atlantic unity. 


Bi The Growth and Challenge of Regional Organizations 


Since 1945, thinking about the organization of inter= 
national security in terms of regionalism has become an 
established habit. The proliferation of regional collective 


security systems‘? like the Dunkirk Treaty, the Brussels 


41 New Statesman, Vol.-35, No." 889, “March 20,1948, 
Dee 25 


42 cmd. 7599 (1948); Beckett, op. cit., pp. 23-24, 
59-64 ° 


43 For the constitutional documents of the organiza- 
tions-scited héere;*see. RUth * Lawson®= (edt), International 


Regional Organizations: Constitutional Foundations, (1962); 


Amos J. Peaslee, International Governmental Organizations, 
2 Vols. (2nd, Fd: Revised: The Hague: Martinus Nijhorf, 1961); 


Van Panhuys, Brinkhorst, and Maas, (eds.), International 


Organization and Integration, (Léyden: A.W. Sijthofr, 1968). 
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Treaty, the Bogota Charter of the Organization of American 
States (OAS), the North Atlantic Treaty (NATO), the Treaty 

of Alliance between Australia, New Zealand and the United 
States (ANZUS), the Warsaw Pact and the South-East Asia 
Treaty Organization (SEATO), to mention only the most 
important, is, in the words of Schwarzenberger, "a confession 
of the constitutional inability of the United Nations to 
achieve its avowed main purpose of maintaining world order", 44 
Other important regional organizations include the Arab 


45 


League and the Baghdad Pact (now called the Central Treaty 


Organization - cenTo) *° in the Middle East. There are in 
Europe a host of regional organizations performing con- 
sultative and economic functions, the most prominent being 


the Council of Europe, the European Economic Community, the 


47 


Organization for Economic Cooperation and Development, and 


af Schwarzenberger, "The, North Atlantic, Pacts", | WePaQs 3 
Vol. 2, september, 1949, -p.. 300. 


= Robert Macdonald, The League of Arab States, 
GPrinceton.: 919165.) 


=e John C. Campbell, Defence of the Middle East, (New 
Vorke:y L960) 


yi See, generally, M. Palmer and J. Lambert et al., 
A Handbook of European Organizations, (New York: Praeger, 
1968); A.H. Robertson, European Institutions, (2nd Ed., New 


York: Praeger, 1966),.also European Organizations, (London: 
George Ad bet ta 0Un Wid Menkct deen LOO.) 
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the Nordic Council .among the Scandinavian countries. ?® The 


Council yfor Mutual Economic Assistance! (COMECON) is the 

most prominent economic face of the socialist commonwealth 

of states of Eastern Huropéest> In the Western Hemisphere 
such+regional or sub-regional economic organizations like 

the Central American Common Market, the Latin American Free Tra- 
de sAcsociation sexist virtually independently of theepremier 
organization of the hemisphere, the OAS.°9 Africa has its 
Feetonal eeonomic unions like the Union of Central AtYvican 


Dil a 


States, the Hast African-Common Market, the newly created 


53 and the consultative 


54 


West African Economic Commission, 
organization mainly composed of the Francophone states. 
Ehe moet inclusive continental organization of Africa sis), 


ag Stanley Va Andemson, “Ine Nordic Councils Ams tud 


Scandinavian Regionalism, (Seattle: University of Washington 
Presses 1967). 


49 Andezej Korbonski, "“Comecon’, International Conei lia- 
tion, Now 549, September,.1964. 


20 Robert W. Grege (ed). Intermational Oreani zation 
in Western Hemisphere, Ce Se 196 8m 


ot ipvernettonai=leral Materials, "Volwe/, 1968, 


Dp. 725-/34, See Francois Borella, “Union des Htate de i” Afrique 
Centrale yt Ueda, Ol.) Gre 96S pp asl Ose li)... 


eA ep oe Nyeso Jee; Ran Atri canis and ShastwaAtrican 
Integration, (Cambridge, Mass.: "Harvard University Press, 1965). 


a Text iIn=internationalslegal i Matetialc ne VOdn, 6. 296 7), 


54 Albert Levogdy te, Pan ALE icant emeln AC hlon sane ACcoOlUn t 
Geechee lie Ms. (Cambridge, Mas sia: Gre 0106558 
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Of cCoUree, the Organivarion of Atrican Unity (GA Asian 
regionalism has been very slow to develop notwithstanding the 
fact that an Asian Relations Conference was held in New 
Deliv dia, eas early las 19047. S'nis has mainly been cue 


LO; the, tear ot domination by India and Japan anonp the 


smaller Asian states, and; paradoxically to the Luke warn= 


Shy} 58 


ness and hesitation of India and Japan. The most promi- 


nent regional arrangements in this part of the world, the 


29° 


ANZUS Treaty Alliance and the SEATO, °° are dominated by 


pewershextermals tio jthe) ames) particularily» jhe Wnited so tares . 


The last decade witnessed the establishment of two indigenous 


22 Zdenek. Cervenka,= De Oreanizatl On Ou oll cameo mi ty 
and its Charter, (New York: Praeger, 1969); Boutros Boutros- 


Ghali, “The Addts Ababa Chanter, International Cone] Mation, 
No. 546, January 1964; Borella, "Le Regionalisme Africain et L' 
Oreanisation de L Unite Atricaine’, A-F.D.2., WVol.9, 1963, 0p...03e- 605. 


56 BLK, Condon, herp imensions of sCont lite sinm Southeast 
Asia, (Englewood Cliffs: 1966), p pe Lak vet. seq... Wexmeny ley. 
ihepiChalL lenge ver World 1 Politics in South and Southeast Asia, 


ine lewood Cliffe. 1968), 0Che os WP. Singh. ‘The Politics 


of Economic Cooperation hil ANE ALS AN Study of Asian Inter- 


national Organizations, (Columbia: University of Missouri 


Press, 1966). 


i 


>! sisir Gupta, India and Regional-iIn nee tEabion in Asia, 


(London: Asia Publishing House, 1962), Ch. % 


ne 


58 Japanese Association of- International Law, Japan 
and the United Nations, (New York: Manhattan Publishing 
Company, L958), pp. 216-222, 


Der cheese rice, The ANZUS Treaty Alliance, (Melbourne: 
He ONS=) 7. 


CO ear. A. ,, Colleceive, Deténse ine South East Asia, 


Cionedn? 1956) 7G. Modelski (ed.), SEATO: Six Studies, 
(Helpourme: Cheshire, 1962)" 
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regional organizations - the Asian and Pacific Council, &l 


and the Association of Southeast Asian Nations.©°* More 
recently, the Soviet leaders are reported to be contemplat- 
ing the establishment of an Asian security pact possibly 


against China. ©3 


(aye The Challenge of Regionalism 


The abounding enthusiasm for regional solutions to 
security problems and the consequences of this regional pacto- 
mania for the universal-regional relationship have raised 
great concern and, indeed, alarm among scholars and states- 
men alike. Without necessarily implying the abandonment of 
the universalist idea, regional pactomania threatens the 
theoretical supremacy of the United Nations if only because 
a regional organization may become so strong and large as 
to rival the United Nations and, thus, force members of the 
former to concentrate on their regional problems and neglect 


the need for universal collective security in the global 


oe Text of the Seoul joint Communique in International 
begadluMaterialegnVolsi5;.1966, ppt 985-986.) Memberspare 
Rustraiia, Republic of China (Formosa), Udapan, Republic sof 
South Korea, Malaysia, New Zealand, Philippines, Thailand, 
Republic of South Vietnam. 


62 text of Declaration in International Legal Materials, 
Vol. 6, 1967;,°pp. 1233-1255." Members are Indonesian Malaysia, 


Singapore, Thailand and the Philippines. 


63 Henry Kamm in The New York Times Review, June 15, 
1969, p. 3. See Lawrence Whetter, "Moscow's Anti-China Pact", 


World Today, Vol. 25, No. 9, 1969, pp. 385-393. 
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organizations. This theme permeated scholarly writing 


inethe®1950's. “For* example, in’ 1953; Calvocoressi asserted 
that regionalism in world affairs reflected "a shifting of 
the balance of power within the United Nations Organization 


at®the expense of the central organs:and in’ favour of 


65 


FeeLlonal Buthortities™< Two years later, Furniss contended 


that "[i]n the name of regional arrangements the United 
Nations’ has been placed in a position of inferiority so that 


now the links between the regional arrangements and the 


world organization exist at the pleasure of the former", © 


Writing (invl9s575eGoodwin® complained thate4the*®’particalart 
has superseded the 'general', 'regionalism' has ousted 


"universalism',: and the United Nations has been elbowed off 


67 


themcentre*o£f’ thet international stages In the same year, 


64 Commission to Study the Organization Of Peace, 
Bigut.Report: Regional Arrangements for Security and the 
Untcedrvattons., (New Yorke LOSS), "pe oso;e Clark fiche ipery, 
Plenm-Years of the United Nations” in Eagleton and-Switt 
(eds.), Annual Review of United Nations Affairs, 1955-1956, 
Hoe 196-199. 


65 Peter Calvocoressi (ed.), Survey of International 
Affairs 1949-1950, p. 517; L:.M. Goodrich, "Regionalism and 


Enel UnitedwNationgs., CaJIslvAns NOlseoneNOcy, 2het OAs np pepso-l7. 


oe Edgar S. Furniss, Jr., "A Re-examination of Regional 
erraengements: 4 eCsJelwhs 5) Vols 9) Nows2; 519556 pe, oa. 


oe Geotfrey L.* Goodwin, Britain and the United 
Nations, (New York: Manhattan Publishing Company, 1957), 
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one other commentator observed that "[t]he world body is 
depresisedaivomlascontrollingtintohka subsidiary eandwancitlary 


position". 8 


With the experience of the Guatemalan affair 
(1954) (in smind, oDag»Hammarskjold,y<in his»1954:Annual Report, 
drew attention to the danger of excessive reliance on 
regional machinery and warned: "[I]n those cases where resort 
to such [regional] arrangements is chosen in the first 
instance, that choice should not be permitted to cast doubt 
on the ultimate responsibility of the United Nations. 
Simidarly, saapolicy givingriulinscope to thesproperngrole sot 
regional agencies can and should at the same time fully pre- 
serve the right of a Member nation to a hearing under the 
Charter".°9 Though cautiously and carefully framed, the 
comment betrayed Hammarskjold's uneasiness about the politi- 
cal consequences of increasing reliance by member states of 
the United Nations: on regional organizations, and specifi- 
cally, the comment may be regarded as a gentle but firm 
eritiquecofrthe UsSmepolicy pestureloen. theanjurisdictional 
disputes involving the United Nations and the Organization 
of American States over the Guatemalan situation in 1954. 


At this stage, it is not: necessary to prejudice the 
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George Liska, International Equilibrium; (1957), 


69 Annual Report of the Secretary-General on the Work 
Opethe Organization 1 July, 1953-7307 June, 1254, in G7 A207 2... 


vThiescess. ~fsupplement NO, 1, (A/ 2663) | New, York. | 105435 pee xd, 


’ 
) Ons - | . Be be 


9 ek hoe bagow outst" ‘saieciuah dabei ! 

yreiitons bits qisibiadie 5 odat semmaaniields pegniche 

xteitts aslemesauo odd to gomekyeqze ods 32H darw 8? Maorsbeog 

~otoged Isuank $¢0L ate nh ATER A cbakm mt (PERL) — 
no sonpiien ap Landes to seganb effa of noksnes3a wexb 


ia of2)" +bentse boa yssatdosa ionotges } 


$xoeot sxstiv apeaso. 989 


text? oda ok meeoda ef etmomes 7e8t18 [Lasokget) dove os 
‘ 


yduob txso oF bejitmieq sd son bluyods eotodo, sends ,soustent 


efokiaw baikeU, sia to yiitidienoqss% etemisiu, edi, 20 


to olor teqorq sis. OF Sqooe [lui gaivig yotiog & «vlrsliake 


-siq yilui omits smge@ any ge hivods bas aso estoasgs Lsanolget 


edt t6bau gotrsed & o3 notiem zedmeM & 20 jdgiz eda evzes 


edz ,bomaxi yilutetes bas yieavotliueo dguodT ed nether 


-taitiog eis suods pesntessnu a'blotaessamsl beyvatied aruceialal 


to eatate isdmsm vd ate tieat gabessroat to seoneupeaaad iss 


«tttosqe bos andes bubate Lenolges mo asotsail betta edz 
A 
mitt sud slgngsg s es bebasget sd yam Josommo2 ods « 


| 


tepobsotbetaut sit ao stn380q yotiog 2, a add to ‘ouptade: 
ahah : : 
eda gaivioval civil. 


solsastnegx0 eit bas enotish bestal 


-AROL ot motisuatea asismeteuad esd3 tevo “ers asokremA 0 
ys a 


per ssitbutstq oF Yrseespen Jon at ak ,oge2e ih ak ¢ ieery 
0 | ; : —- 

o% 4 nbipl 
f : ete Pine we 


JG Ee ied . ab af 
he e ‘ f 


@* 
Lan ay We 


aa ie 
n 


BAe 


conclusion of this study by accepting or rejecting the 
observations ycitédeaboves-Gltsousghtatotbe statedathattthe 


competitive existence of regional organizations vis-a-vis 


the United Nations need not always be considered, in prin- 
Ciplesredysftunctionaleforethethatteratiin factyltheaequesticn, 
is the ascendancy of.regional over universal collective 
security arrangement a healthy or an unhealthy development 

in international politics of an interdependent global system, 
is improperly asked. Trygve Lie emphasized this point in 

the early stages of the formation and development of regional 
collective self-defence. arrangements. In his Annual: Report 
for the year 1947-48, the Secretary-General reminded member- 
states that eventhough "[rlegional arrangements can never 
begentsubstitute fs] cfor tworkd ofgani zation, (waiiartivey. are 
kept carefully within the framework of the United Nations, 
and tsubeordinated to it; as ‘the Charter provides, they scan 
play a most important role in the gradual strengthening of 
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the structure of peace". Trygve Lie returned to this theme 


im fivtks 519 5=1952 Report. o While moting ‘that (the sshenrtconings 


of regional collective self-defence organizations lie in 


70 Annual Report of »the Seene tany~General hon gehewWork 


of the Organization, k July: 1947 - .20 June 1948, G#A.0.R0, 
3rd Sess., Supplement No. 1 (A/565), p. x3; Commission to 


Shudy jthe.Organization of Peace, Eight Report; Regional 
Arrangements for Security and the United Nations, (1953), 

pp. 34-35: "[S]tability would probably be promoted if there 
were a large number of more nearly equal regional and collec- 


tive “self-defense arrangcements—-ine-the-world Gp. 34). This 
statement must not be accepted uncritically. One must ask 
the critical question. Do regional. organizations transcend 


the tdeological, frontier in their membership? 
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their formal commitment only to act regionally against armed 
aggression, the Secretary-General saw the advantage of 
thesesorganizations Yinitheirscontributien toothed: military 
power available to combat armed aggression". Furthermore, 
"[t]hey make possible close coordination of defence prepara- 
tions and advance creation of combined military force among 
the participating members"./1 In theory, Trygve Lie was 
right, for the image of a regional organization described 
LsPehateingArtiedego3 C1) an-whichtanregionaltoreanization 
istanvagenecy of. therSecurityrCouncil: "fortenforcementvaction 
under Lts. authority’ .seGranted’ that liels!'view iswnot only 
over simplified, but also®looks*like-a rationalizationeof 


72 it drives home the 


the United Nations’ Korean operations, 
essential point that Articles 51-54 of the Charter may con- 
stitute potential resources for the United Nations depending 
on the purposes for which the resources of the Charter are 
being utilized. When a regional organization succeeds in 
settling disputes between or among its members, the rele- 


vance of regionalism is.often not sufficiently appreciated 


when it challenges the competence of the United Nations, there 


71 INtroaquction to the’ Annual» Report, of the pecretary— 


General on the Work of the Organization, levuily, I oleer30 
Dunes 1952.26. A,0.R. s 7h) Sees, ,. Supplement. Noy nae cay sereen / 
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lk See L.M. Goodrich, "Korea: Collective Measures 
Against Aggression", International Conciliation, No. 494, 
1953, pp..131-192. also Korea, (New York: 1956); Trygve Lie, 
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is much talk about the changing balance of power between 
the two forms of international organization. Any assessment 
of thenrelevance of -regionalsorganizations ishould take into 
account the story of both their danger.and the record of their 
"domestic" successes. 

Mention must be made at this juncture of the problem 
ofcaregionalism in international: law and the:contribution of 
the law, of regional organizations to the elaboration, clari- 


fication and development of the principles of general inter- 


13 


national law. Since universality is not the accepted 


pestubate;ibutteonly;the goal, ofsinternational henge inter- 
national legal scholars have come to recognize the relevance 
of the principle of regional international law, "provided 
it is not debased by becoming a fad, and provided that a 


stern sense of proportion is applied to keep it within prac- 


ae See Chapter VI below. 


is See*C,We Jenks, The Common, Law of Mankind, (fondon:; 
Stevens and Sons, 1958). Ch, 2% Lasswell and McDotigal, “The 
Identification and Appraisal of Diverse Systems of: Public 
Onder een Jaleo Lew VOlweoo. L959, pel ling Kurta Wilkin cer 
national Law and Global Ideological Conflict: Reflections 
Dna thealiniversality of international awl ss Ang iene Ole =e, 
fool, pp. 648-670; Lissitzyn, “International: Law in a Divided 
Horta.  winternational Concerliation, No. 242, (Narcuolgb. : 
H.A. Smith, The.Crisis:in the Law of Nations, (London: Stevens 
and Sons, 1947) > pp, 127-32, 100-1023" Higgins, -Contiict of 
Interest; International Law in _a Divided World, (London: 
MGS) opp. el0lver. “sed. Schwarzenberger,” The Frontieres of 
InternationalSiaw) @(London:vStevens and -Sens, 1962), Ch.i7; 
Tunkin, "Co-existence and International Law", Hague Recueil, 
Vod. 95% 29585 (11) 4 sppenreie. 
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tical bounds". /? 


ue Manifestations of Universalist Response 


Et is “clear that the authors of the: U.N. “Charter 
regarded Article 5l*not as an open invitation or a licence 
to by=-pass.the world organization's. machinery, but as a 
declaratdom of tthel inherent right off avictim of arifed 
attack to defend itself unilaterally or with the help of 
those states which, by treaties, have obligated themselves 
to comell tol the vWietim'ss aidiuntil’ the Security Council) was 
immyar positions to act./® The paralysing consequences of the 
veto power created a situation in which Western statesmen 
appeared to vaccilate between strengthening the General 
Assembly and building up regional security systems as their 
first-line of defence. In actual. fact, both strategies were 
adopted. // Unfortunately, but understandably, the universa- 
list résponse-to the regionalist challenge has. been too 


feebly and too half-heartedly supported by its protagonists, 


1255.6. Starke, "Regionalism as a Problem of Inter- 
national Law’, in -G:A,, Lipsky Ced.)), Law andsPoliticcrin the 
World Community, (Berkeley: University of California Press, 
1953), p. 126; L.€.-Green, "New States, Regionalism and 
MIcernacrondulawer) G.vbol.G., Vols 5), 1907, pp. sltea lal: 
also “The Impact’ of the New States on International Law", 
israclibaw Review, Vole 4, No. 2) Januaty 91969." pp 27-60, 


as See Chapter IV below. 


77 See H. Field Haviland JYt, Lhe sholite toatl Rote of 


the General Assembly, (New York: Carnegie Endowment for 
Pnternattonal Peace, 1951), pp. 154-165. 
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and bitterly denounced by those who interpreted it as 
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amountingoitopa de facto revision of the balance of power 


and functions between the General Assembly and the Security 


Counicies. 


(a) The "Little Assembly" 


The universalist response first manifested itself in 


the proposial, of ‘cherU.S.) Secretary of State, Marshall, \for 


establishing an Interim Committee on Peace and Security. /? 


As Sir Hartley Shawcross, the British delegate, frankly 

admitted, "the establishment of this interim commitee of the 
General Assembly is somewhat related to the experience, dur- 
ing the past year or more, of the operation of the Security 


Council...".89 The "Little Assembly', whese purpose was to 
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enable the General Assembly to function continuously, was 


tie On de facto Charter amendment, see Andrew Martin 
and John, Edwards, The Changing Charter: A Study in the: Reform 
Oo: thes United Nations, (london sssylvan Prese yl 9S>) Che 2. : 
Gh. Envel, “The (Changing Charter of the: United Nations™, 
YeBuWeA., VOL. 7, 2999, pp. /l-101; Jacob Robinson, “Meta— 
motphosis of the United Nations", Hague Recueil, Vol. 94, 
1-95.8--CLL) 5 --~p~-~ 3:2 


te U.N. Doe, A/4o4. 9For @ tonsideration ote tniey pre — 
Deen. SeCrG. A.Os has cd, sess. , IOth Plenary yMtig es 3 
November 1947, pp. /53-833. 


80" Goal otk tide lip. 789): 


81 See generally, L.C.-Green, "The ‘Little Assembly'", 
Vine WsAns Vol. 3, .1949, pp. 169-183; Douglas Coster, "The 
Interim Committee of- the General Assembly: An Appraisal", 


International Organization, Vol. 3, 1949, pp. 444-458. 
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constituted in November 1947.8* The third paragraph of the 
Resolution of -November-13, 1947 whichris the most crucial 
runs as follows: 
In discharging its duties the Interim Committee shall 
at all times take into account the responsibilities of 
the, Security Council, under. the;yGharter- for: the: main- 
tenance of international peace and security as well as 
the duties assigned by the Charter or by the General 
Assembly or. by the Security Council, to other Councils 
or to any committee or commission. The Interim 
Committee shall not consider any matter of whieh the 
Security Council. is seized.8 
As.the-Interim Cemmittee was explicitly prohibited from 
considering matters which were on the agenda of the Security 
Council; litywigndiftficuite te understand thevlogicilof: Vyshin= 
sky's contention that the proposal was an attempt "to 
nullify the-Security Council and undermine its foundations", °4 
From,the Soviet point of.view, the: political motive behind 
the creation of this Interim Committee was suspect. The 
proposal was American; the beneticiary was the American 
dominated General Assembly. In terms of the law of the 


United Nations, the Interim Committee was not unconstitutional. 


The General Assembly can properly establish subsidiary organs 


84 General Assembly Resolution 111 (II), 13 November 
1947: See also G.A, Res. 196 (II1),;*‘3 December 1948* GA. Res. 
Zoo CrV), 22 Novemper: 1£949% 


he U.N. Official Recerds of the Second Session et the 
General Assembly: Resolutions 16 September - 29 November 
oa CA; O19), Dis 10. 


os GuA.OuRs, 2nd.Sess., ll0th Plenary Mte.) 13 Nevember 
PIG7, De  A£O4e 
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in discharge of its responsibilities under the Charter. 8° 


What about the argument that the General Assembly was not 
intended» to ™meet -contintously -and’that; -as"ther Iinterin 
Committee achieved this very end, it amounts to an amend- 
ment of the Charter. The’ answer to this argument is a 
cechnical@one*that- calts*tor* the "recognition o£ *thetditfer— 
ence between the General Assembly as a main organ created 
bythe Charter.and a subsidiary organ created by a main 
organ of the United Nations. 

In pushing through the General Assembly the proposal 
to establish an Interim Committee, the American-led Western 
camp had behind it not only the law of the Charter but also 
the necessary parliamentary strength that could only give 
effect to its proposal. Besides, the Western powers con- 
tended that the need for the application of the principle 
of effectiveness to the United Nations provided the most 
powerful? justification" for° their action. The*™Sevierabioc, 
having voted against the establishment of the Committee, 
refused to*participate in: its"activities: In retrespect, i1t 
te hardly*searprising ’ that’ ther Committee * had, by 1952," ceased 
to.meet, What is sienificant for eur purpose here. is that, 
although the creation of-an- Interim Committee was considered 
by its protagonists as a device for strengthening and increas- 


ing the efficiency of.the United Nations, the usefulness.of 
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the Committee is questionalbe. The Interim Committee 
reftlectsethesratherspelitically naive-thinkine, that»~the United 
Nations Organization can be strengthened and made more 
effective in the absence of a developing political détente 
between the two major ideological camps. Green did not 
exaggerate when he offered the following comments on the 
impact of this first evidence of universalist response to 
the cold war situation and the regionalist challenge: 
"Despite all the sound and fury that accompanied the Caesa- 
rean birth of the Interim Committee, instead of.some 
Gargantua being born, what came forth were a mere Tom Thumb 
-.eit is nothing more or less than 'a glorified Hampstead 


Garden Suburb debating society'", 86 


(b) The "Uniting for Peace" Resolution 


The. passing of the "Uniting for Peace" Resolution®’ in 
1950 must be seen in the context of the phenomenon of 
universalist answer to the problem of creeping political 


impotence of the:Security Council. Again, the Resolution 


88 


was. the brain+echild of the United States. It was, in the 


86 Green, "The 'Little Assembly'", Y.B.W.A., Vol. 3, 
Oe Oo ern! 87, 


87 General Assembly Resolution 377 (V)3; See Resolutions 
adopted by the General Assembly during the period 19 September 
to 15 December, 1950, G.A.O.Rs, Oth Sese., Supplement Ne. 20 
(A/-17-15)-5—pp. 10-11;-Hans Kelsen, The Law of-the United 
Nations, (New York: Praeger, 1964), pp. 953 et. seq. 


88 Weiler and Simons, The United States and the United 
Nations, (New York: Manhattan “Publishing Co. ,, 1967), pp. 284fr. 
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words of Lester B. Pearson, "our answer to those who would 


frustrate and make futile the efforts of the Security 


Council te catry outcthes task¢ for’ whichAitohast primary 


responsibility, the maintenance of international peace 


and security". 


89 The General Assembly Resolution of 


NovenberAspel950.declaredtins Section At that 


[tjasthet Security Council, becausesof lacksefWunani= 
mity of permanent members, fails to exercise its 
primary responsibility for the maintenance of peace 

and security in any case where there appears to be 

a threat to peace, or an act of aggression, the.General 
Assembly shall consider the matter immediately with a 
view to making appropriate recommendations to Members 
for collective measures, including in the. case of-a 
breach of the’ peace or act of aggression the use of 
armed force when necessary, to maintain or restore 
international peace and security. If not in session 

at the time, the General Assembly may meet in emergency 
special session within twenty-four hours of the request 
thereof. Such emergency special session. shall be 
called if requested by the Security Council on the vote 
of any seven members or by a majority of the Members 

ef the; United Nations. 


In Section C, the Resolution recommended that 


[E]ach Member maintain within its national armed forces 
elements so trained, organized and equipped that they 
could promptly be made available, in accordance with 
its constitutional processes, for service as a United 
Nations unit or units, upon recommendation by the 
Security Council or General Assembly, without pre- 
judice to the use of such elements in exercise of the 
right-of individual. or collective self-defence, recon- 
mised in Article, Sl of the, Charter, 


The Resolution further authorized, in Section B, the esta- 


blishment of a Peace Observation Committee composed of four- 


teen member states to “observe and report on the situation 


15, 


89 United Nations Bulletin, Vol.\.9,sNo. 10; November 
1.9 S08 Cpe. Sk 
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in any area where there exists international tension the 
continuance of which is likely to endanger the maintenance 
of international peace and security". Also constituted in 
Section D was a fourteen member Collective Measures Committee 
“to' study and make report to the Security Council and the 
General Assembly... on methods... which might be used to 
maintain and strengthen international peace and security in 
accordance with the Purposes and Principles of the Charter, 
taking account of collective self-defence and regional 
arrangements". 2° 

Strictly speaking, the driving motive behind the Acheson 
Plan was not to strengthen the United Nations with the ulti- 
mate purpose of steming the rising tide of the forces of 
regionalism. If it were genuinely so, the intention would 
have been unequivocably respectable. The formulation of the 
Resolution discourages any such interpretation in as much as 
it makes deferential references to the integrity of regional 
organizations. On the contrary, it was highly probable that 


the political calculation in the Western camp in 1950 was 


20 For a summary of the debate on this Resolution and 
a critical analysis ot its implication, see United Nations 
Butte cin. VOle os) NO. L051 950 26D Dp») 49.11 ie treme nC hot ik. 
“Can? the *UVNe "Become a-Collective Security Organization?” , 
UeotweDepts. or state, cubMleting \Vol 824) UNO O.Logee toe May 
195 194pp+ -/?l2=i79= Joseph E. Wohnson, “The Uniting; for Peace 
Resolution" in Eagleton and Swift (eds.), Annual Review of 
Unreed Nations *Aftainrs 1951, pp. 2o9tis LaMaeGoodrich and 
P. Simons, The United Nations and the Maintenance of Inter- 
national-Peace and Security, (Washington, D.C.: Brookings 
Institution, .-1955), pp. 406-423; Hans Kelsen, The Law of the 
UiicedanNations, (1964)... p. Goof ta 
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that if the western. dominated General Assembly could be 

Sterne luened and ts politioal resources Weed “in critical 
situations to give legitimacy and universal character to 
essentially regional operations, the United Nations would 

MOte OM by EBetain itis theoretical superiority but, mere 
importantly, would also continue to serve the policy interests 


of the western camp. 2+ 


; 91a 
the weheson Plan iwad certainly mot unconstiiuttonad 


even though it smacked of anti-Soviet intention. The dele- 
gates Enom=the Soviet bloc econiused its pro-Western bias 

with: thequestion <of htc "onsvitutionality. s<Opposi tron, to 

the; Resolution srésited on the contention that it vielates-the 
Charter by arrogating to the General Assembly the power to 
d@termine that “a-bmeach of the Charter has occurred, and that, 
by Setting wp =a new set sof machinery, it was intended to 
supersede the Security Council and the enforcement organ of 
the United Nationuss Vine Soviet Ambassadoryto, thes vgn a 


Vyshinsky, told the First Committee of the General Assembly 
Saal 


ee Ernst BB. Haas argues that <otléeetive secuctiy as 
a concert of majon powers has, followine the 1950, "Uniting 
for Peace’ Resolution, given way to what he called “per- 
missive enforcement" by which the U.N. delegates enforcement 
power to a group of states. "The striking and unique fea- 
bUbesOi, perm. ssive enlorcement, bes an the aacty thar ite could 
bewdirected against one of the guarantors of collective 
Security as see his “Types. of Collective Security. An 
Ex<aminatlLongeot  ~Operdbilondus Conception, AJB. c, Ray, Vol 4a, NO). 
ie Marech L9S55o0p..47; “Empliaedis ain thei original). ssee-also 
his Collective Security amd the, Future, of International 


bectrity, (Denver: The University cfubenver, 1960) wena l. 
as See Alfred von Verdross, "Idees directrices de L'Organisation 
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that the Soviet had no objection: to the proposal in Section A 
calling for special extraordinary session of the General 
Assembly, but maintained and insisted that the decision to 

do so "required the concurring votes of the permanent mem- 


ae 


bers". While welcoming the establishment of the Peace 


Observation Commission, he emphasized the desirability of 
making it in real practice "a representative organ of the 
United Nations and not a mere tool in the hands of one group 


a3 


ofuStatesh. He rejected categorically Section C because 


"it constituted an attempt to usurp the rights of the Security 


94 He simi- 


Cotnmceid andeviolatedn Chapter!) VI1- ofthe Charter!’ 
larly considered Section D, which called for the establishment 
of a Collective Measures Committee, as "contradictory to 
Chapters V and VII of the Charter and would encroach upon 


the, functions of the Security Council".?° 


92 GEASS OLR: Sth’ Session® FiArst* Committee.) 357th Messy 
Oetober 1) > =9505"parave 425 = py = oon, 


93 Ibid., para. 43, p. 85. 


94 Ibid., para. 44, p. 85. 


95 [bid., pare. 47,.p. 66. Seventeen years later (1967) 


a Soviet Memorandum on United Nations Operations for the 
Maintenance of International Peace and Security reiterated 


that the Soviet Union "cannot agree that questions relating 
tO. the use; ot. torce won behalf of the United Nations should 
be referred for decision by a mechanical majority of votes 
in the General Assembly mainly because the imperialist 
forces can use this procedure in their own interest". See 
UN DOC ..c7 oO Giles ADE dg, L007) .Wext Joe lacearnatl onal 


Legal Materials, Vol. 6, 1967, pp. DAS —392) 
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An objection based on the contention that the Resolu- 
tion wasénettin contormity with the original intention of 
those who framed the Charter would have been more respectable 
than one that the Resolution was not in conformity with the 
wording of the Charter. The responsibility of the Security 
Council for the maintenance of peace and security is primary 


and not aveltas tives 20 


Besides, the particular Resolution in 
question “‘réspects the primary responsibility of ‘the Security 
Council in the maintenance of peace and security. It nowhere 
grants the General Assembly any greater powers than those 
enjoyed by that organ under Articles 10 and vidoe! The 
General Assembly cannot enforce its recommendations, and, as 


Vallat has persuasively asserted, 


The .limitatitons-of Article 10 are not, on itheuftiheld of 
the competence of the General Assembly but on the 


powers ~thatsit may exercise within that) field...: 4) here 
is no limitation on the kind of recommendation that 
the Assembly is entitled to make. Accordingly, if one 


looks only to Article 10 the Assembly appears to have 
the right to recommend to Members of the United Nations 
that they take any measures, including the use of armed 


96 Certain expenses of the United Nations (Article 17, 
paragraph 2, of the Charter), Advisory Opinion of 20 July 
HOG aL Gal; Weporits, 1962, p. lol, at lod: 


We See thls Andraasy, #tUn itaine gion (Peace UVeAALabaL. 
Viods.. $5:01,92195,6 Zep ppe 563-5182 Sale aBi., S'ohni, SeihetAuthomiityito t 
the United Nations to Establish and Maintain a Permanent 
lindttedeNaticgnes Worce'seeA adi. dls. JPaViods.d Se E968 F eppiei2732=23 3 
DieWin eBowe titt., Undst ed Nations) Force 7 -GlO64:)r,2 "pp .1 02910-4219 4: 
Stonert deg ails iConfilictitot Internabdonal (Conf iictetG19 59s, 
Pie 2OO0et.ieceq.! (Contrast: Kelsen, "Is the Acheson Plan Con- 
Beit utlo nadie WwW ePh. Ole.) Vode 13 2 cl95 06 .p V55i2,7 9 a Usiot Ch hepgliaw 
mpethe: UnttedaNatitons, (Cl964). =p. 960. RoW. Tucker, ane reb.0., 
Vole 4, 69517 pp. 33-38. 


: , 
‘ess : Mi : cA ‘< 


' ) —wloeed edt se) nottmesroo sft ao ‘based aotsootdo ah alle, : 


%o nohgnsitaot fantgiso eds diiw aide cite ele son” “enw Sioks: rn 


$ldnz59qa9% stom aged eved bivow x93xed0 eds bomes? paw sods 


apw notiuioess sdz éeddu wad! nsf 
-tsd1es? edt to gabbsow 


yrenixq af yatauose bas 89599 io sousnetatsm ons zr0% Ltonved 


eit ditw yatst2einoo mi 300 


ystauoe® ods to ysilidienogest eit 


ai motstuloss4 ssfuolriseg eds ,asbiasa ae eyteuloxes ton bas 


ytaatzsg od2 asosqasy noitesup 
at Lhoavod 


“xtivose sis to ypklidtemogest 


sxesivona 21 .yibtvoese boe sossq to soasastniea ans 


scofa nadd exewog seDesTe Tae vidmeeseA Isiensd edd ascetg 


adr °°. ¢S)fs bus OF solo rsmA, tehaw Begs gas yd beyotas 


ae ,bits ,eolssbnemmogss etki sovoins Jonass vidmseshk Ietonsd: 


borreses yloviesuvereg sad selisv 


39 biets sd? co Bom STK: O05 slotaré to eoottasimil edT «© 
eia no sud vidmeaed fexsnsd afd Yo sons2eqmoo ef3 
asedT pfeti jedi atditw ssiorsxs Yee 3% fads exewoq 
sed3 coljebiemmoss to bail pile mo motsedimti on et 
S70 = jutgatbioooA § .S946m OF bealstiaa et yidooseA of3, 
eved o2 axsoqqe yidmeesA os OL sioltxA o3 ylao aiool 
| Wea kant bettnU sdt 20 exsdusM os basemmopes ot tdgiz ef 
bars to seu sis galbulont _estuessm yne ete yo tad . ship 


ae! alin +4 
ie yeulS 


CURERECTYWRCL EEN: to 


gnasboA .U idee ve . 
a a Se | 


DD bed "82 

26 vitztodivaA 
Inscemtat & &. 
{2E8-SES) oq ons ‘ge a2 
pAesS-088 .gg ((daet. 
(ezel) (23, 13 2a02 | a. 

wed aait acesdaA ‘ 
. wal sil? oate's 


Fe Redat ct some 


Beata te 
= ie > 


= Ss 


224 


force, which it was contemplated the Security Council 
might decide to employ under Articles 41 or 42 of the 
Charter. 28 


Theaquesticontof#the constitutionality ofthe Acheson 
Plan; @imnportant®ascittis,lisfistrictly speaking, at best 
peripheral and incidental to our main argument here. For 
our purpose, it is sufficient to note that the hoped for 
ascendancy of the General Assembly, following the self- 
imposed retreat of-the Security Council, ?? has not been able 
to stem the political appeal of regionalism and was not 
reallysintended*for*that' purpose: The "Uniting for Peace" 
Resolution neither redressed the growing disequilibrium in. 


the universal-regional relationship which would seem to have 


Sasa ipo Vallat, "The General Assembly and the Security 
COUnCL Lote Phe sUNitedy Nat lOc. Ba ve be bala pV Ol eo. 
pp. 96-97; also "The Competence of the United Nations General 
Mesenbily,gheague Recued ls, (Vol. 197), 1959 (li) spp. p20 se291: 
"The broad intent: of those who. drafted the Charter was-to 
give the General Assembly wide functions but limited powers" 
(p. 225). Hans Kelsen, agreeing with F.A. Vallat, added a 
qualification. "[T]Jhere is. hardly any international matter 
which the General Assembly is not competent to discuss and 
on which it is not competent to make recommendations. But 
Ltreiseinportanrt to uote” that the” main” competence or the 
Assembly, as determined by Article 10, has a political, not 
a legal character". See The Law of the United Nations, 
C1964), app. 193-199), 


99 on the "retreat" and subsequent "rejuvenation" of 
the Security Council, see Green, "The Security Council in 
Retreatwa Y.BauWnAw. VOdue So, L954, pp. Jorll/: Keith es. 
Peterson, "The Business of the United Nations Security 
Gounctl: “History °(1946-1963) and Prospects”, Journal. of 
Polities. Vols 27, .1965) pp. °Slo-834 3 7A. Ll. (Bennett, ) The 
Rejuvenation of the Security Council - Evidence and Reality", 
DihdwesttlournalTofnPolitpical VScience ,7Vol. 99, 1965, 2pp. 361- 
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been in favour of regional organizations nor converted 
the United Nations into an effective international security 
system against aggression. Green was even more critical 
of the usefulness of the Resolution: 
In, practice, the. Resolution has added nothing.. It 
purports in high-sounding phrases to elevate the 
Assembly. almost. to the level of the Council. In fact 
Lt has net altered the status quo. one: 10ta, Saver to 
enable the Assembly to be summoned more quickly. 
Whatever is done under this Resolution could be done 
just as well as if it had never been passed. The 
members will still decide, as they have done in the 
past, what recommendations of the Council or the 
Assembly they intend to ceraee Outs In) view vor this 
nothing has been achieved.10 
Another scholar has rightly pointed out that the Resolution 
produced "over-optimistic and even harmful attempts to 
strengthen dit. (the, U.Ned)'..andst'whether. or. not, the, belief 
iSagustit ied.) Lit muistecy.) bex.eccepted.as a.political’ fact 
that [the] work... being undertaken by the Collective Measures 
Committee has come to be regarded as anti-Soviet in char- 


Eeterne oe 


(c) Strengthening the Peace-keeping Capacity of the U.N. 


A third manifestation of universalist response to 


regionalist challenge was the successful creation’ of-an ad 


100 Lic. Green, -"'TheSecunttye Council Un Retreati 
NEB Wa. SAVORS © HOSUR 8 ppy 116-7. 


MS Si Gladwyn Jebb, "The Role of the United Nations", 
internathwonaly Organization; Vol. 165 1952 y pp a .al2iy S23 
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hoc United Nations Peace-keeping Force in the Middle East 
CESS 6)?, Pim ethe “Congo (1960) “ands invcyprus (1964) 202 In 
these three crisis-situations, the claim of the universal 
organization as the dominant instrumentality for peace met 
with an almost instant, though doubtful long-run, success. 
The General Assembly Resolution under which the United 
Nations Emergency Force (UNEF) in the Middle East was set 

up was adopted with fifty-seven votes in favour, nineteen 
abstentions and no votes against .193 The Security Council 
Resolution which authorized the Secretary-General to set up 
the United Nations in the Congo (ONUC) was approved with 
eight-votes in favour, ‘no votes against, and with China, 
France and the United Kingdom abstaining for reasons not 
connected with the establishment of the Force which they 
supported, 194 Although the Soviet Union had some reservation 
on the “four'th paragraph of the March 4, 1964 Security Council 
Resolution authorizing the Secretary-General to constitute 


a U.N. Peace-keeping Force in Cyprus (UNFICYP), the Resolu- 


ne See Rosalyn Higgins, United Nations Peace-keeping 
1946-1967: Documents and Commentary, (London: Oxford Univer- 


Sit yo bre sce 096.9) sp a Lo et aed. 


103 Ga. Res. 998 (ES-1), 4 November 1956; G.A.O.R.; 
First Emergency Special Session Supplement No. 1. (A/3354), 
Dow]; hopalyn Higgins, Opeclin,g Dp. 230-231". 
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873rd Mtg., p. 42. . King Gordon, The United Nations in the 
Congo: A Quest for Peace, (196205 pe 242 
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tion, 19> on the whole, was approved with three abstentions 
and no negative votes. It will, however, be grossly mistaken 
to equate the absence of positive dissent:.on the part of 
the members of the United Nations, especially the most 
powerful ones, with support for improving the peace-keeping 
capability of the U.N. The Soviet member of the International 
Court of Justice, Koretsky, in his dissenting opinion in the 
Gentain sixpenses scasehtipointed outtthat abstention tinomevet- 
ing did not amount to approval of resolutions adopted for 
the creation of UNEF and the ONUC: 
Abstention from the vote on the resolutions cannot be 
made equal to the Old Roman "non liquet". Another 
Old tReoman cnulbeacoudd theurecalled ji vet fal & Mone Sought 
to say “yes”, but keeps silent,-then that means "no". 
But that would be excessively logical. Abstention from 
the vote on the resolutions on these or those measures 
proposed by the Organization should rather be considered 
as an expression of unwillingness to- participate in 
these measures (and eventually in their financing as 
well) and as unwillingness to hamper the implementation 
of these measures by those who voted "in favour" of 
them, 106 
This explanation is only of.theoretical interest, for,-it.is 
one thing obtaining initial support and consensus of the 
Majyor—powers- for the establishment’ of. an ad-hoc international 
force, it is quite another thing securing the continuing 


support of those essential major powers. The constitutional 


erisis of 1965 demonstrated that there did not exist an 
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adequate political consensus within the United Nations 
Oxganizationr£forstherelaim of that, Organization, as) the 


dominant international machinery for the maintenance of 


global peace and security. 19/7 


In assessing the degree of success of the resurgence 
or ascendancy of universalism symbolized by-the establish- 
ment of ad hoc international forces under the U.N. -Command, 


one must not lose sight of the fact the United Nations was 


cast in what Dag Hammarskjold called "preventive diplomacy"198 


and not what the Charter means by collective security. Accord- 
ings to, Resolution, 998..(ES-1). of. November; 2, 1956, the purpose 
of the U.N. Force was "to secure and supervise the cessation 

of hostididties"sz..-DagsHammarskiold'saplan for? thesUiNws Force 
not only accepted this fundamental principle but went further 
toistipulate that as.a,matter, of, principle,» troops. should, not 


be drawn from countries which are permanent members of. the 


aa SeeuwliiismGvaude, Jr. “they Political, Pramework of 
the United Nations' Financial Problems", International 
Organization, Vedi. 17,929'63.6 pp.9 881-8595, Ruth, BagiRussell, 
"United Nations Financing and "The Law of the Charter''", 
Gio IMs Medue SANG? 15¢1.966, pp... 68-95 esp.a pp 683-9 5.: 
Stoessinger, The United Nations and the Super-powers, pp. 103- 


14 SHA Gar Nd chodas;¢ “TherUnitedsNatdons,dn- Crisisi jy Inter— 
nalts onerle A tihedsrce ( London), 5VOlo, 414. No.3, July L965, pp. 441- 
450; Hernane Tavares de SA, The Play Within the Play: The 
inside) Story of the U,N.,, (New, York; Alfred Knopi, 1966). 
DDisaelo Om. 
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Spectrilecyecouneii" ; a principle which was definitely not 


intended by the provisions of Chapter VII of the Charter, 110 
Thus, the purpose for which consensus was apparently achieved 
in 1956, as well as in 1960 and 1964, was. not the enhance- 
ment°of: the collectiveicapacitytof:the United Nations to 
enforce-peate by initiating actionsagainst»an aggressor 
within the meaning of Chapter VII of the Charter, but the 

more modest, yet important, one of "keeping newly arising 
conflicts outside sphere of bloc differences", and thus 
"avoiding an extension or achieving a reduction of area 
Sntomwhiche thet bilocecontitets penetrate",t11 Ther walidity 

of this distinction was recognized by the International Court 
LnetheeCertainnixpensesetase: ThecCourtstinritss majority 
opinion, asserted that "the operations known as UNEF and 

ONUC were not enforcement action within the compass of Chapter 


Vi Gitore theo Charter andy thate therefore. Article, 435 couddenet 


have only applicability to the cases with which the Court is 


SERN e Doct A/ 3209, .GeAcO.R., Fivest Emergency special 
Session, Supplement No. 1 (A/3354),. Annexes, p. 14. See 
Siso- Ura Doce Aya I43-—(0etober 9, 1958) , Summary Study Jot 
the Experience derived from the Establishment and Operation 


Of the’ Force? Report: of) the) Secretary—Ceneral,i G.A.O.R., 
13th Sess. Annexes 1958-1959, pp. 8-33. 


110 
p. 235. 


Seep Doc.’ ddlizOn. Diels), 40s NiiGsil One DOCha aoe T1Ls, 


111 Introduction to the: Annual:Report of the Deobeuary— 


General® on ithe?t Work ‘of thesOreganiizati one 167 Juneveboao 705 
June: 1960, G.A.O.R., 15th Sess:,, Supplement-No. 1A (A/4390/ 


Add. 1), p. 4. See also Schwarzenberger, "Problems of a 
United Nations: Force”, I.L.A., Report, of the 50th Conference, 
EIOGOU spp. SOL is 
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hereby concerned" ,112 


Ttpistalso-relevant*to potnt*out® that 
whereas the consent of the aggressor is not needed for the 
deployment and operationalization of a United Nations en- 
forcement force, the consent of the host state is the basis 
of the U.N. Peace-keeping operations.1+3 
Thetinterpretation? of" UNET,~ the” ONUC* and” the? UNFICYP 
as "a manifestation of the view that an organization which 
is incapable of providing collective security may yet con- 
tribute significantly to peace and security if it concent- 
rates on“hedping. states, tocavoid drifting) too,near the brink 
of war, and not on rescuing them from the brink itselge", 114 


is not intended to belittle the significance of the esta- 


bibishmentyofythese.ad hee, UsN.“forecéess rather; sitaeistintended 


to emphasize that strengthening the peace-keeping capability 
of the United Nations falls far short of restoring the United 
Nations, more precisely, the Security Council, to the mana- 
getial role'marked for it in 1945. #iIn,this-context, itis 
worth noting that the assertion of dominance by the United 


Nations has neither been strengthened nor further encouraged 


VLaeisenJaeReports 11962 repuel5leatepwal6e: 


foe Bowett, United Nations Forces: A Legal Study, (1964), 
p. 124 et. séd.; Higgins; United Nations Peace-keeping 1946= 
196/72 Documents and Commentary, ,(1969), p. .335 et. seaq. 


114 tnis Claude, Jr., "The United Nations and the Use 
Gtetorce, internationaleConciliation, No@sipog2s Marehel 361, 
Deed. 3¢aliso PowervandsInternational Relations, |,¢1962),; 
pp. 283-284. 
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byl tthe reluctance sot #the politically. powerful members\*o £ 
the Organization to consider seriously proposals for a 
permanent U.N. Peace Force and Observer Corps.tl? Finally, 
there is considerable-.force to the argument that the model 
of the United Nations. implicit in the dissenting opinion of 


Judges Koretsky-of the Soviet Union and Winiarski:. of Poland 


Ln “Certain Expenses case, 116 and in the Soviet Trioka: pro- 


posalkifor thetireorgantization .of thie U.Ni machinery ~ in parti— 


115 See, for instance, The Green-Sohn Draft Resolution 
on the establishment of U.N. Peace Force and Observer Corps 
ive. Gene, Report Of the “oth. Conference, New York, 1956, 
pp. 2918-519, and the discussion on.the legality of such a 
Force “in *P’L. 4.7, “Report ofthe “49th Conference, ‘Hamburg, 1960, 
Ppa, 96-1525 "U (Nw Monthiy Chroniele, Vol. 10, 5No. 3) specenmber 
POs, ps Po.i; Pin seyersted, Wiited Nations, Forces an ethe 
Law of Peace and War, (Leyden: A.W. Sijthoff, 1966), pp. 85-89. 


116 t.c.J. Reports 1962, p. 151ff£. President Winiarski 
had this to "Say *ihewinvrention tot “those. who drafted it "the 
Charter] was clearly to abandon the possibility of useful 
action rather than “to “sacrifice the balance: of caretully 
established fields of competence, as can be seen, for example, 
im ftivet*case “of “the voting singthe Security (Councidag.. Cturmay 
be that the United Nations is sometimes not in a position 
to undertake action which would be useful for the maintenance 
of international peace and security or for one or another of 
the purposes “indicated “in. Article 1 of the Charter, but that 
is the way in which the Organization was conceived and brought 
into ‘eine =s(p. 230)". “*Koreteky ‘s “model ‘ot “the USN. is that 
of 1945 which postulated and accepted political impotence 
and indecision as the only alternative to an international 
government of the great powers. By implication, he asserted 
that the unpleasant consequences of a big power dissent must 
be accepted and respected rather than circumvented by any 
ingenious anti-Charter device which the dissenting great 
power finds unacceptable and politically offensive: "I am 
prepared to stress the necessity of the strict observation 
and proper interpretation of the provisions of the Charter, 
BEGasTILLeS ,piWacnotte Jimpting Ltselil- by «reference to the. pur— 
poses of the Organization; otherwise one would have to come 
to the long ago condemned formula: "The ends justify the 
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cuilkax,6 stives JU Ni, Secretariat, /1/ leads inevitably to the con- 
clusion that the Soviets in particular (and the West too) 


still regard the United Nations, to use the much quoted 


phrases of Dag Hammerskjold, as a "static conference machinery" 


rather than a "dynamic instrument of governments", 218 


The <Loregoing analytical survey of the history of the 
United Nations in terms of the developing contest between 
the rival claims of universalism and regionalism, more pre- 
cisely, between the challenge of regionalism and the induced 
response of universalism, reveals an important paradox about 
the veto. The veto has been the cause of the impotence of 
the Security Council and the catalyst for whatever develop- 


ment there has been of the United Nations. The East-West 


ae Whiteman,;, Digest. of* international wlaw,, Vol.) 135 
C968), “pp. /92-793°5 "Rel. lana, Documents onwinternarzonal 


Atfairs 1960, pp. 239-242, 246-255; Documents onvInternattonal 
Affairs 1961, pp. 485-487; Sydney Bailey, “The Troika- and 

the. Fucure of the U.N. "> international Conciddattonw None O50, 
May, 1962; Report of the Soviet Association of International 
law on Peaceful Co—exicstence, I.L.A., Report of the. 50th 
Conference, Brussels, 1962, p. 359: "Under present conditions 
the principle of peaceful co-existence requires consideration 
for the legitimate interests of the three groups of States 

- socialist, Western capitalist, and neutralist. It rules 
out the diktat of any one of these groupings. This thesis 
nust~find=ttse-refilection in a reasonable reorganization. of 
the United Nations machinery". 


118 Introduction to the Annual Report of the Secretary-— 


General,on the Work, of the Organization, 16 June, 1960 — 15 
June 1961, G.A.O.R., 16th Sess., Supplement No. 1A (A/4800/ 


Add. 1) '') LFFP* See. also Robert M. Maclver, The: Nations 
and the United Nations, (New York: Manhattan Publishing 
Company, “1959 ) }Sppaela5—17 1. 
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ideglogicalvriftthas “assured *and*insured®the “political: and 

strategic: value of the veto power. The history of the 

United Nations shows evidences of creative efforts, some- 

times politically naive, to overcome the unpleasant con- 

sequences of the exercise of the veto power. Stoessinger 

captures the significance of this paradox.in the following 

statement: 
Tite eve toig sthen,. has: not ‘been an insurmountable obstacle, 
but a constant incentive toward greater inventiveness 
and improvisation in international problem-solving. 
Perhaps more than any single provision in the Charter, 
the veto has been responsible for the Charter having 
remained a living document and the U.N. itself a living 
organization.119 

Stoessinger should have also added that the "open veto" of 

the Soviet Union and the "hidden veto" of the United States, 

though functional in this extremely limited sense, changed 

the character of the United Nations so fundamentally that 

the expectation that Organization would develop as an inter- 


national government of the Great Powers has proved illusory.129 


ae Concluding Comments 


An English scholar, Andrew Martin, concluded a study 


119 john G. Stoessinger, The United Nations and the 
Superpowers, p. 19. 


120 tnis Claude, Jr.,.The Changing United Nations, (New 


York: Random House, 1967); Jacob Robinson, "Metamorphosis of 
thesUntited=Nattens”;, Hague, Recueil, ,Vol.,.94, 1958 (IL), p. 32ff; 
Ruth Russell, "Changing Patterns of Constitutional Develop- 


ment’ ,:-Intermational ‘Organization, “Vol... 19, -1965,<ppe=410— 
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on Collective Security with the following passage in which 
he offered advice on how to handle the challenge posed by 
the proliferation of regional collective self-defence 
organizations for the supremacy of the universal collective 
security system of the United Nations: 
[T]hose who made the Charter have not been more success- 
ful than their predecessors in devising adequate legal 
quarantees against the dangers inherent in rival alli- 
ances. The world was not entitled to expect otherwise. 
In an imperfectly co-ordinated international society 
there will always be dangers that do not respond to 
purely legal treatment, but°call. for that kind of 
safeguard which only superior power can provide. The 
answer to the problem of regional arrangements lies not 
in legal rules designed to weaken them; it-lies in the 
political action designed to enhance the military and 
economic power that can be mobilized from the centre, +21 
While the history of the United Nations shows no record of 
any attempt to weaken the Charter provisions dealing with 
regional organizations, it abounds with efforts aimed at 
strengthening the General Assembly and the peace-keeping 
capability of the United Nations. The limited success 
attending such efforts may be regarded as a measure of. the 
strength of the East-West ideological rift. Collective self- 
defence arrangements have largelysuperseded collective secu- 
rity underlthee abthority of the.Security, Councid. "the extent 
to which the law and activities of regional organizations are 


consistent with the principles, purposes and law of the United 


Nations is a matter of empirical determination. 


ie Andrew Martin, Collective Security: A Progress 
Reporte Paris: U.N.E.S.C.0., POSe ie epi eyo 
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CHAPTER VI 


REGIONAL INTERNATIONAL CONSTITUTIONAL LAW 


AND THE CHARTER OF THE UNITED NATIONS 


The purpose of this chapter is to examine and analyze 
the international constitutional law of some of the most 
important regional organizations with a view to assessing 
not only the compatibility of the principles it embodies 
with those of the United Nations Charter but also its con- 
tribution to the: development, ¢larification "and codification 


Ge oljeciemMeealoy\eull ILE. 


alee The Relationship between General International Law and 


the Law of. International Institutions 
Classical international law of the pre-twentieth cen- 
tury made no. differentiation between international law at 
large and the constitutional law of international organiza- 
tions. Apart from the existence of specialized international 
unions performing non-political functions,? international 


tite, until the founding of the League of Nations dn 1920, 


For an account of the early international "non- 
politie¢al" “institutions, see: Paul S. Reinsch, Publie Inter- 
HMational Uniens, (Boston: 1911); L:.S, Woolf, International 
Government, (London: 1916), Part II1;.G.J. Mangone, A Short 
History-of International Organization, (New York: 1954); 


Norman Hill, International Administration, (New York: 1931); 


E.B. Sayre, Experiments in International. Administration, 
New Lork: 1919 )r. 
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lacked ‘permanent “global institutions dedicated primarily 


to the maintenance of international peace and security.~ 


Europe in the nineteenth century was "governed" by a system 
@fPad shoe conferences? aptly described as "a system of 

Rights without Duties, and Responsibilities without Organiza- 
tion".4 The increasing institutionalization of international 
relations which began in the mid-nineteenth century but 
largely confined to non-political areas of- international 
cooperation triggered a process which eventually transformed 
international society into an organized, though decentralized 
and®prinitive, “political system. The systematization and 
regularization of international relations through and by 


means of permanent public international organizations has 


Lettutitssimpactston thinking “abeuttinternational law. ©'it-is 


2 C.W. Jenks, The World Beyond the Charter, (London: 
AL venweand Unwin. = 1969) 2 #Ch yl. 


3 See-R.B,. Mowat, The Concert of Europe, (London: 1930); 


F.S. Dunn, The Practice and Procedure of International Con- 
ferences, (Baltimore: 1929); Norman Hill, The Public Inter- 
fationaleConterences sa Qocan fords h9.2 9)r 


4 Sir Alfred Zimmern, The League.of Nations and the 
Rule Of Laws 619.36) ,4p. 75. Seevaleo;, Henry strakoscnh, 


"The Place of the Congress of Vienna:-in the Growth of Inter- 
Matvonal Laweand Oreanization’, LvvelvA a 3Vol. 13 Pant a2), 
1964, ppy"184=206% .PauleRevuter, International !Insti tutions, 
Chondons P2958) , Bp. 2585 


2 A most recent count shows that there are 4254 inter- 
national organizations of which 744 are either dead or in- 


active. See Yearbook of International Organizations, 1968- 
UG69. = Chrussete * 1969). 
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now generally accepted that international law is so closely 
related to international organizations. that the: former: can- 
not be treated fully independently of the latter.©° The 
growth of international institutions has led 'to-a re-examina- 
tion not only of the question of the sources’ but also of 
the subject and subject-matter of international law.® More 
importantly, and perhaps paradoxically, it has induced the 
tendency to differentiate the law of international institu- 
tions? from general (customary) international law. 

The relationship between the constitutional law of 
international organizations and general international law 
is much discussed among international legal scholars. Some, 
especially the Soviet scholars, seem to subscribe to the 


theory of substitution or amalgamation which claims that it 


6 william L. Tung; International Law in’ an Organizing 
World, (New York: 1968); C.W. Jenks, The Common Law of Man- 


Kind?’ (honden: 19358) 2p2 -22%ete seq: ;¥PVET*Gotpete, @haw sand 
pocileaty, (New York: 1951). 


7 ; : . 
On sources of international law, see Schwarzenberger, 


The Inductive Approach to International Law, (Londen 671965); 
Clive Parry, The Sources and Evidences of International Law, 
(Manchester:-1965); Torsten Gihl, "The Legal Character:and 
Sources of International Law", Scandinavian Studies in Law, 
EIST U PD. BOS=9 2% 


Jenks, The Common Law of Mankind, p. / et. seq.; 
W. Friedmann, The Changing Structure of International Law, 
(1962); Schwarzenberger, The Frontiers of International Law, 
L962 ))y.e Deus 0 tells =seq 


9 For a comprehensive bibliography on the law of inter- 
national institutions, see Schwarzenberger, A Manual of 
Encervational baw,, (oth,bd., London: 196/).p. gs8lleta ised. 
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ispunnecessary to distinguish between-classical international 
law andthe international law of the United Nations if only 
because both are based upon the positive consent and agree- 
ment of states. ° The eminent Soviet jurist, Judge ‘Krylov 
stated this view cogently in: the following words: "I would 
underline that I am opposed to making any distinction bet- 
ween generaliinternational law andithe international law of 
the United Nations. I think the law of the United Nations 
is only the part of international law which must unite us 
all. The distinction between so-called classical inter- 
national» law and international law of the United Nations, 


is not necessary. We have no classical law now, we have the 


law of the 81 States belonging to the United Nations", 29 


This theory of substitution or amalgamation seems to be based 
on the assumption by the Soviet scholars of the primodial 


position of international treaty as:the source of inter- 


fli 


national law. Generally speaking, western legal scholars 


a Polvivas Reporte or sthe 45th Comberence; New York, 
OSC Duke eee A leouLukachuk ((U7S iS.R.)) it oLoAs Report 


os theso2nd: Conference, Helsinki, 1966, p. 363; ~TLunkin, 
"Remarks on the. Juridical Nature of Customary Norms of Inter- 
national Law, .Calitornie Law Review, Vol. 495 °No. 3, 1961, 
pp- 419-430; "Co-existence and International Law", Hague 
Reeuedl—-Voly 59,958 (IL), pp. 5-7/8; Academy. of Sclences 
oftvthe UsS,s: Ry Institute of: State and Law, International 
Law, (Moscow "Translated by Denis: Ogden, no date 19617) , 

ppy “l2-14, 


11 7, Taracouzio, The Soviet Union and International Law, 
(New York: .I1925), ‘pp. 3-145) Triska “and Slusser hem iheory, 
baws=-and—-Poltreyrol Soviet Treaties, (Stanford: 1962) Sach els 
Tunkin, "Co-existence and International Law", Hague Recueil, 
Volw 95, 2195o (lL), pp. o-voe J oN. Hazard, “The (Soviet Union 
and. International Law’, Lidinois “baw Review, Vol. 435 "No. --3; 
LO43,-<pps-o9 1-607. 
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repudiate: ther theory: of: substitution and contend that. the 
law of international institutions is no more and no less 
than a specialized and largely autonomous branch of general 
international law: the law of international institution pre- 
supposes and stands under the impact of general inter- 
national law.?? 
It is beyond the scope of this chapter to examine 
arguments marshalled in support of both the theories of 
analpamation, and, differentiations, It: as: sufficienteto 
imdicatese that the theory of,.differentidation, is) the. more 
plausible: of, the two. However, to reject thes contention,» that 
the law of the United Nations should be substituted for or 
amalgamated with international law at large is not to be 
oblivious of the dual relationship between the two, and, in 
particular, the extent to which the former has rendered 


obsolete or modified some of the assumptions of the latter. 


It has been rightly urged by the International Law Commission 


in-its 1950 Report; on Ways ands Means:of making the’ evidence 


of customary international law more readily available that 


[T]he differentiation between conventional international 
law and customary international law ought not to be 
too Tracldly@ineieted Wponha. ss A prine@aiple oOr= ruse of. 


12 Oppenhedm, .nrernationuad slaw. Volw 10 (1955)... pa. 25 


Kelsen, Principles of International. law, (2nd Ed. ,79669— 


Dos oS t Kung, Whe, Changing) Law orp Naeions, (1968) 2p. i330 

et. seq.; Verdross, "The Charter of .the United Nations: and 
General International, Law. dn, lapsky. Ged.), Law, and Politics 
iis thes Wotdds Commund ty, ~ (1953), pp. JoS=161> "Parry yop. cli. 
pp. 28-25; Schwarzenberger, "Reflections on the Law of Inter- 
nacional inner tuetons .mGsler sy Vol. 134, 19605 opp. 27 6—292 : 
Git, LOC. CLU., pp. Jo; 7 bowertt., [he Law of International 


Institutions, (New York: 1963). 
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customary international law may be embodied in a bi- 
partite or multipartite agreement so as to have, within 
the stated limits, conventional force for the States 
parties to the agreement so long as the agreement is 
in-force’ yer iu would’ centinwe toy be* binding as® a 
principle or rule of customary: international law for 
other States. Indeed, not infrequently conventional 
formulation by certain States of a practice also 
followed by other States is relied upon in efforts to 
establish the existence-of a rule of customary inter- 
national law. Even multipartite conventions signed 

but not brought: into force are frequently regarded as 
having value as evidence of customary international law. 13 


On the question of the impact of international institutions 
on general international law, legal scholars agree that the 
law, practice and procedures of international institutions have 


made positive contributions to the progressive development of 


14 


TL EweiMe maken, ILE. There also seems to be an awareness 


that the modification introduced by the development of per- 


—= 


13 ULN. Doc. A/1316, Report of the International Law 
Commission to the General Assembly, Yearbook oi International 
bawoGoumissiont) £950, (Vol... 2,0 p< - 3.68). 


14 See Higgins, The Development of International Law 
Through the Political Organs of the United Nations, (London: 
1963); H. Lauterpacht, The Development of International -Law 
by tthe alntexnatiowal Court , (Londons Stevensi,) 195.8);3>C.. denks, 


"The Impact of International Organizations on Public and 
Private li tenn a LonalsUaw. vee ele Gold. eel Otley giana OOsae Dba 
49>-The Common iLaw, of.Mankind, (london: 195.8) . pp.s1/3-204; 
A.J. Tammes, "Decisions of International Organs as a Source 
of International+-Law", Hague. Recueil, Vol. 94, I958,. pp. 265- 


363; Obed-Y. Asamoah, The Legal Significance’ of: the Declara— 
tion of the General Assembly of the United Nations, (The Hague: 


1966); Oscar Schachter, "The Development of International 

Yaw “Through tthe, Legal Opinions of tthe: Secretariat "5 Biv. Bule-L. , 
WVEVReZ5 ANOS Sepp 691-132 «J.C & Starkes® “The Contmibuitiont of 
the (League of Nations to International -Law,'I.Y.1.A., Vol. 13, 
Part-IL; 1964, pp. 207-226; Louis Henkin, "International 
Organization and the Rule of Law", International Organization, 
Vol. 23, 1969, pp. 656-682; A.S:IsL., “Development of Inter-— 
national Law by International Organizations", Proceedings, 
Wistile le L965 app ta le2l2e 
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NanenteinlLernational gustitubions te. to a Jaree extant, 
DBP ecOpmucheinge the ispecitic tules of intemiationaly law jas 


in certain assumptions traditionally postulated by the law 


: 1 
Os me acues- 


For the purpose of this study, the constitutional law 


of the, following organizacions will be examined: the 


Organization of American-States, (OAS), the League of Arab 
States, i thesNorth Atlantic! Treaty Organization CNG. On): 


thee Warsawelreatye Oreanuwationme: (Welly0 ess (ohe: Coumoun aoe 


Haropey themOrpantizationsi of Apmicanr Unity COAUDS@ tire: Souch— 
Gast ASia Treaty Organizataon (S.8.A.T.05) + the ANZUSG’ Treaty 
Alliance, and the Association of the Southeast Asian Nations 


CAP SSEV ALN.) The’ pareicilar aspecte lof thela iconstitulional 


16 


law to be analyzed are: these that deal with (a) relations 


with and deferential referenees to the U.N. Charter, -(b) 


membership, €c) regional treaty principles of “Iintermacionel 


15 Schwarzenberger, "Reflections on the Law of Inter- 
Nataona ele taut Ons. W Cs lik ae Viole. ol Gre 9 00 ei trees) Cree Ue. 
thes troneiere of € Internacional Law, (902 )5s span ets ed as 
Je Kung, ‘The. Distinctiveness of the Inte ee onan Legal 
System; Comparison and Contrast’, Ohio State Law Journal, 
Wo ie ee Om ec LOO ula Digna Di les 


we The cones titutional documents of all these resiona | 
organizations except the OAU and ASEAN can be found in Ruth 
Laweon,-lnternational Regional Organizations: Constitutional 


Foundation, (New York: 1962) he; SPeasieas International 


Governmental, Orsanization,. 2 Vols ,. (Revised Eda, The Hague: 


i961) For the OAU Chavten, see International Legal Materials, 


VoleeOreto6s.. ps 766. 
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law, (d) modes of decision-making, and (e) pacific settle- 
ment. of disputes and legal regulation of the use: of force. 
The approach to this subject is comparative: the provisions 
of regional multilateral treaties are not only compared 
inter se, but also with the similar provisions of the League 
Covenant etid= the. UsNs Charter.) “Lt -is*firmily beltevyed that 
"comparative law serves a triple purpose for the inter- 
national lawyer. In the first place it enables him to seek 
those common rules of local law which might form the basis 
of a uniform international code. Further, .by.seeking the 
universal concept of justice, it permits a court to avoid 
lacunae when called upon to decide international juridical 
disputes. From the developmental point of view, it makes 
possible the suppiementation of established law through the 
medium of the general principles of law recognized by civi- 
lized nations, either with the aim of clarifying existing 
law or in order to allow the existing law to adjust itself 
to the new social conditions".!/ 

It has been pointed out that the United Nations Charter 
gives great prominence to regionalism in the maintenance 
of.international peace and security. The U.N. Charter; after 


permitting the existence of regional organizations, lays down 


a L.C. Green, "An International Lawyer Looks at Com- 
parative Law'', Israel Law Review, Vol. 1,.1966, ps 592; 
"Comparative Law as a "source" of International Law", Tulane 
Vawekeview, Vols 42, "196/-19638.)7p. .66. 
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some behavioural rules that purport to guide the activities 


18 


Of ethese stegiconal orcanizations. The Charter goes further 


to postulate the superiority and paramountcy of its obliga- 
tions over those of other international agreements to which 
U.N. members maybe contracting parties .in- the event) that 


tnhestwogsets of obligations: lead to inconsistent and con- 


filters duties.+? The generai assumption is that, being 


aiwigher law’; the+law of the/United Nations wilt. stand as 


an example and a guide to statesmen who decide to establish 
rate 


regional organizations. This presumption does not necessarily 


imply that the Law sof the United Nations in’ fact conctitmtres 


an international jus cogens.* Lt should bel pointeds outa that 


ot alti ed 
unorganized or partly organized international society. knew 
no such peremptory: rules of international law, and, because 
of the fundamental antagonism between the socialist and 


capitalist systems of-social and economic organization which 


pace Chapter IV above, 


19 U.N Charter, Art, 103. See Charles Cadoux® lavcuperiorite 
du Droit des Nations, Unites sur le droit des stats members, R.G.D.1.P., 
Vol 63:5) 11959, pp. 649-650" 

Article 50 of the International Law Commission's 
drattuLay= ofel hea tvesrreadst) AN treaty. sienvodtcegsie dt. con 
Filiects with a peremptory norm of general international law 
from which no derogation is permitted and which can be modi- 
fied only by a subsequent norm of general international law 
hevine the same character’. Text in A.Jelol., Vel. Ol. 1967, 
Pro 2Oseeteesed. plom a ieyi tics). examinat lon, ot sei ies So em 
lation see Egon Schwelb, "Some Aspects of International Jus 
Cogens as Formulated by the International Law Commission", 
Aedes Calle Re Otow Oly LOGS pire 40-9 or.  pPOtTaRea ed er emcesod,  hne 
existence of international jus cogens, see Alfred Verdross, 
TiUseldeposs tivuim nd guis Cogens. in elntennational. laws, 

Pel nee Ol. 60, 1906 pp. So 655 MeNair, Ther law sO rem ties), 
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determines the landscape of the international quasi-order 
of,the United Nations, 71 itycannot-yetybe,ssaid. thatyvan 


effective international jus cogens does exist today. 72 


2. Deferential References to and Relations with the United 
Nations 

Consider first the deferential references made by the 
major multilateral treaties to the Charter of the United 
Nations. The law of regional organizations is nominally 
rather generous to the law of the’ United Nations in this 
Bespectssetilt ig common practice to include,in= the, econstitu— 
tional law of regional organizations statements in the pre- 
amble or in the operative part declaring that none of the 
provisions of the particular treaty are to be so construed 
as to impair the rights and obligations of the signatories 
as members of the United Nations, and reaffirming expressly 
the faith of the signatories in the purposes and principles of 


23 


thesU.N. Charter: These declarations and reaffirmations 


21 See Chapter V above. 


aa Schwarzenberger, "international Jus Cogens", Texas 
Law Reviiew, Vol.°43, 1964-1965, pp. 455-478; "The-Problem 
Sf internacional Publics Policy, “C.b.ke, Volo Leu 1965): 
pp. 191-214. 


oe) Statute of the Council ofe Europe, Arteeii(c)s Manila 
rreatyeeArt, Os North Atlantic (reaty, PiremablG@=andsArt. 7; 
OASEGhartertaArrsSis7. OAU*Chaxrter, Arte e2 Cl) (Ce) y3Warsaw Pact, 
Preanmble-and*Art. 1: ANZUS Treaty, Art. 6; CENTO, Art. 4; 
ASEAN Declaration, 2(2). As the: Pact of the Arab League 
antedated the U.N. Charter, it-contains (continued: on-page 245) 
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24 


have, as we shall see later in this study, proved to be 


largely empty and nothing but mere lip-services to the 
superiority of the obligations of U.N. membership. 

Apart from the generalities of these deferential 
references to the U.N. Charter, some treaties define their 
relationship to the:U.N. Charter in specific terms. NATO, 
SEATO, ANZUS Treaty, CENTO, and the Warsaw Pact are collec- 


tive self-defence. organizations justifying their existence 


exphecttly oOrtinplicitly “undervaArticle 51 torethesVant Charter. 7> 


The law of the OAS and of the Arab League defines the regional 
organization as both a collective self-defence system under 


Article 51 and a regional organization under Articles 52-54, 26 


23 (continued) no specific deferential references to 


the U.N. Charter,but it imposes on the League Council the 
duty "to decide upon the means by which the League is to 
cooperate with international bodies to be created in the 
future in order to guarantee security and peace and regulate 
economic and social relations". Art. 3. 


a See Chapter VII below. 


= Beckett, The North Atlantic Treaty, the Brussels 
Treaty and the Charter of the United Nations, (London: 1950); 
Starke, Ihe ANZUS Treaty Aliiance, (Melbourne: WIGS) kel. iA. , 


Collective Defence. in: South East Asia: The Manila imeaty and 
Pts simplications,- (London:” 1956); K. Grzybowski, Ihe Socia= 


Hist Commonwealth of Nations, (New Haven: 1964), Ch, 5. 


as Thomas and Thomas, The Organizations of American 
States, (Dallas: Southern Methodist. University Press, 1963), 


p. 48 et. seq.; M.F. Anabtawi, Arab Unity in terms of Law, 
(The Hague: Martinus Nijhoff, 1963); R.W. Macdonald, The 


League of Arab States, (Princeton: Princeton University 
Press, 1965). 
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Ghene isimuch{toche*saldeimyviavouniofh therview that 
the definition of the relations of a limited-membership 
organization in terms of specific articles of the U.N. Char- 
ter is hardly necessary. In accordance with a functional 
analysis of the provisions of the U.N. Charter dealing with 
regional organizations, the relation. of a regional organiza- 
tion to the: United Nations is determined not. by -the character 
of the regional organization but by the functions it is per- 


27 The trend towards multi- 


forming tingparticularssituations : 
functionality in the activities of regional organizations 
gives logic«to a functional.interpretation of-Articles .51-54. 
The compatibility of the activities of a regional organiza- 
tion with the principles and purposes of the United Nations 
depends on whether the regional organization is conforming 

to the behavioural rules prescribed for the particular type 
of activity tarkorcinstance; nalthough neloherathe tOAU Charter 
nor the ASEAN Declaration envisages the regional organization 
as a collective self-defence arrangement, there is no reason 
whyseithenvot. themecannotvact in; thatefunctional capacity. 
This reasoning is based partly on the view that the U.N. 
Charter-.right of self-defence is not constitutive but merely 
declaratory, and partly on the argument that "matters relat- 
ing .to.the maintenance: of international peace and security 


as are appropriate for regional action" do not exclude the 


ee See-Chapters «Ll and. ITV above. 
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funiere ao ne ot self-defence.28 


However, while there is no 
legal prohibition against the use of the OAU and the ASEAN 
for self-defensive actions, there are technical difficulties 
arising from the lack of well-established machinery for 
effecting and coordinating such self-defensive measures. 
Lt«canesimilarly be.argued that. the limitation of collective 
self-defence organizations like the NATO, the Warsaw Pact, 
the ANZUS Treaty and the Manila Treaty in the field of paci- 
fic settlement of disputes is also a technical one relating 
to the existence of appropriate machinery for the exercise 
of this functional activity. It is certainly not beyond 
human, political ingenuity to make ad hoc arrangements for 
the pacific settlement of disputes between members of a 
collective self-defence organization. This has been the case 
in NATO. On the recommendation of the Committee of Three 


29 the 


on Non-Military Co-operation within the organization, 
NATO Council adopted a resolution in 1957 in which members 
undertake to"submit any disputes which have not proved capable 


of settlement directly; to good offices. procedures within the 


NATO framework before resorting to any other international 


Kelsen, The Law of -the United Nations, (1964), p. 918 
et. seq. 


Report. of-the Committee of Three on Non-Military 
Co-operation in NATO, U.S. Dept. of State, Bulletin, Vol, 36, 
Noe 915) Loisann « Lowe ta reeq. 


os = Bad 


on gt oxota eltiv y~avewor | 8S, meted 


5p BAO SHe to sev ent tentegs moist 
sis ,anotsos ¢ i eds aa 


mort gotetzs 


’ MASGA ofd ba 

| petstvoth2tb lebtedoss s18 st 
yuenidoes pedetidssessiisw to dgai ods 
b<tise dowe grtisatbrooo bra gatsetie — 
sugrs od) ylze{ime:asonst 


102 
7 -eotvanssm svianelzs 


evivoelios te norisximil siz sata. b 
~OTAN sas ett ecokissinsgto soneteb-iles . 


,toad weereW ond 
edz bas yvissiT 2USMA eda 


> 


~toaq to biok? edd alt yoworT siinen 


x eno feoleatoss & cele at sssuqetb to qnomelijea ott 


gatisis 


cetorexe ef rot yssattose sistraotqgs eo eonsteixe e132) 03 | 


‘ paoysd soa ylalsss99 et 21 .ysivisoe [enotsonot sins/ite 


sot eimemegrs31s oof be Saem 02 ys tuasget Inotisilog ssmon 


2 20 atednem soswied neauqerb te JmswelsI—ee ofitosq off | 


»fobstesipagte soneteb-ties svisosiilos 


gana 22 nasd sad atalT 
sii io aokinbasamgoes eda 00  .OTAK 


o-od erettitM-nom ao 


setdT ie 9333 imwoo 


edi OS nolrsstnsgto eds aidiiw saotsessg 


) .. @sedwean dotdw at Veet at sotivicest # besqobs Liomuod | 


wgso hovorq 309 syed dotiw eesuqett une jimdge" ot otsstebs 


eis ctdviv earubenotq esotito boog oF .yisrzes£b capers 3 
yng of glitsistoe#ss ex6ted xzowsms2? 
A . re Toe 
is 
se eb as 


a) 40. malt 


Lenotdaeniss at 1ssd90 


gees no asthiT to 933 kmmad ast 


-Lov watieitua (93832 to .3qsd .2,t 
) * psa d 


248 


agency", 29 


A good deal of confusion will be avoided if the rela- 
tlon tofVa "regional ofganization to the: United Nations Charter 
is *defined-on*the basis of the specific function ‘that “the 
regional“organization is performing. The compatibility ‘of 
the ‘activities of. a regional organization to the' law of the 
United Nations then depends on whether, in carrying out a 
particular activity, the regional. organization “confotms “to 
the rules of behaviour postulated for such functional acti- 


vity.?t 


a “Menbercin p ihe Detinitionsor. “State ~for the Purposes 
of International Organization 


The 1933 Montevideo Convention on the Rights and Duties 
of States posited four criteria of statehood: (1) a permanent 
population, (2) a defined territory, (3) stable and effective 
government, and (4) capacity to enter into relations with 
other states, that is, independence and sovereignty. °4 re 


is not always the case that these criteria can be objectively 


determined. Recognition of states in international law and 


30 Text of Resolution in NATO Facts About the North 
Atlantic Dues ty, Orranization, «(Paris 619.62) asp pe a2) 22/8). 


m For more extensive comments, see Chapter IV above. 


eh Hudson, International Legislation, Vol. 65) p. 6620: 
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the admission policy of international organizations are 
always based on political calculations and interests of 


the ‘recognizing state or the admitting organization. °° 


LHus, 
Article 4(1)) ‘of the U.N. :Charter, laying down..the conditions 
of U.N. membership, states as follows: "Membership in the 


United Nations is open to all other peace-loving states 


which accept the obligations contained in the present Charter 


and, in the judgment of the Organization, are able and willing 


to carry out these obligations". >4 


As interpreted in the 
Admission Case, "[t]he requisite conditions are five in 
number: to be admitted to membership in the United Nations, 
an, .appdid cant: musts (1) be a state; (2) be peacenloving:= (3) 
accept the obligations of the Charter; (4) be able to carry 
out these obligations; and (5) be willing to do so".3> These 
five conditions constitute an exhaustive enumeration. As to 
the respective competences of the Security Council and the 


General Assembly in the processes of admitting new members, 


the International Court of Justice asserted authoritatively 


33 Hans Aufricht, "Principles and Practices of. Recogni- 
tions bye international, Orecanizations’, A; Jal. Volws4., 
19493 pp.» 6/9=/04. 


34 On the initiative of the United States, the possibi- 
lity of creating a category of associate membership for the 
"micro-states" is being examined by a Committee of Experts of 
Enewoecurity Council. 9 U.N. MonthlysChroniele .aVol soo) No. 3s, 
iG 5 We ao Oye 


35 Conditdtons of Admisston of a State to Membership OF 
the United Nations (Article 4 of the Charter), Advisory 
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that admission of.an applicant state requires the positive 
COnSeent of poth organs. 2° Whether one agrees or not with 
the reasoning of the majority opinion in the Conditions of 
Admigeiton case to the effect that political considerations 
should not, enter into a state's. pre-voting cAlecuiacionss: | 
One CannoOte Lenore the tach that,o in practice. admiseion of 
new members to the United Nations has always been. a conten- 
tLOUshipolitical problem enmeshed in cold wan ideolosical 


38 


conz ron tation, Lt has, however, been sald lthat., .inwspite 


ofs theviexustenice: of non-legal factore in the voting behavior 
of the United Nations members on admission of new members, 
“variations! in the, United Nations practice concerning claims 


oF sivaitenood: are “a result net “of “an ~abandonmen® cf straditional 


Competence Of Ehe General | Assembly bavale eGo Admiss ion 


6) me) BREEE ein Go une SUndobed Nations, Advisory 0} Opinion eke “March | 

Bee One ber eC Repeonese J 50g pe Feat. petal heaven be noted 
that oe iive.s) term (cf Breet as Secretary-General was 
extended by the General Assembly without a positive recommenda- 
GLOimeE Om ene eSeCubLiy eCouncils See Lie, slow ther Cause lof 
PemceyeeGli oA) pa SOs 6 te Seq: Um Ni. Bulletin, Vole o 

No. 10, eo Ores pien 1 IeL Oi 


2 See the Dissenting Opinion of Judges Basdevant, 


Wintarcki MeNair and Read, I.C.J. Reports) 1947-1340. 
Daf. Stlk Dye gO 


Be See generally, L.C. Green, "Membership in the United 
NactOns BU mish eyeVOds 25 5rh9 49. sppa flo 8a282) ekRudzing 1, 
"Adnission of New Members: The United Nations and the League 
Geaatations 4 International Conciliation; No, 460; April 
52 tute eines The Development of international haw Through 
Eine. DO hee eeak 1 Organs Oteine United Nations, | poe et. Seqe; 
Leo Gross, "Progress Towards Universality of Membership in 
PicmUni gedwNations |! ;)A.Jel. bl.) Vol. S0,91956, pp. Ula 82 7s 
Nathan Feinberg, "La'Admission de Nouveaux Membres a la Societe des 
Nations et a 1'Organisation des Nations Unies", Hague Recueil, Vol. 80, 


Mey Ol) pp. 297-369. 
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legaincriteria of-statehood butsof-the: proper» usesof flexibi- 
lityedng interpreting thesey criteria inerelatdonstorthesclain 
in which they are presented", °? 

Likes the Jaw of. the United Nations; constitutional 
provisions dealing with the admission of new members to the 
regional organizations considered here reflect the principle 
of functional essentiality which denies an automatic right 
of membership to applicant states.49 The OAS Charter posits 
the following conditions: (1) an applicant member: must: be 
an independent American state, and (2) must be willing to 
sign and ratify the Charter of the Organization and the 
obligations inherent in membership, especially those relating 


44 The decision to authorizerthe 


tod codilectivewsecurity. 
Secretary-General to permit the applicant state to sign the 
Charter, and to accept the deposit of the corresponding 

instrument of ratification requires an affirmative vote of 
two thirds of the members of the General Assembly, upon the 


recommendation of the Permanent Council of the Organization. “2 


39 Hipvine. "Ope cClt ss. pa o4. 


Aor Bowett, The Law of International Institutions, 
New Youk:. Pracger, “1L963))) "par 3127 


41 LR. Scheman, "Admission of States to the Organization 
OtadAmericanasStates:, vA. lik, VOl.al0, LI64, opps 968-97 4. 


42 see The Act of Washington (Admission of New Members 


to OAS), Text in. International’ Legal Materials, Vol. 4, 1965, 
p. 194¢5Charter of .Bogota’ (as amended by the Protocol of 


Buenos Aires in 1967). Text: in. International Legal Materials, 
MO. On LUO se PDs ) oLUn 


Les 


ssqotq sia to gud sdbdint 4 


_wkdixeli to 92u 


2 


gx nt sizs2r29 eseds ae ‘cele 
ec .'betasastq ete yoda i rt _! cs: . 
’ 
-emorssen bszint eds to wel eds eAtd re 


5» foteatwbs edt dtiw goiiseb anotalverg a 
enod enotissiasygto Isnotget 


mialo ef? of notisli 


Isnottuatienos 
edd ot sateadmom won t 


aiqtaatzq 93 gositex sted besebt 


tdgts olasmosud as estneb dotdw giilsaisasses fanotsoau? to 


atteoq terysdo 240 edt O* satexse smeotiqgs’ 03 qidexsduem to : 


ed juum redaea tasotiqgs 6 (1) :em@ok2tbmoo gntwollot edi ' 


os gritiiliw od Jeum (S) bee ,s3s7e asoktemA snsbnogsbat me 
i) 


eit bas sottsstaegto edy to sestedd of2 qiiset bas agita 


qilstoeqes .gtdasedass nk saorsdot ecotisgildo | 


gniseiss seornd 
i? «vataose evisoeilos os 


sus of tobtetoeb ant 
3 s2iwxeq o3 tevensd-<issaasae 


ena sskion 


ads agie os 92898 sneatiggs ad 
gntbadyes2 tes edt to tieoqeb ef2 399995 ot bas ,x937ed9 


svidsmatite ne eetivpst mokssobtites 70 sneana tage ” 
vyidmewes Laxsase siz to etedmea. efz to sid nt : owe 


to atov 


‘F edi moqyu 


dic Sitcingb sit to Lramvod taememsst ‘eft Yo motssbh 


a he 


Jastnegto eis 93 gesste to 
bf O-888 ag .aet ,8¢ .D 


w' 6 


Steet ho oaaien a aaa 
4 : to Loweroes if . KF of nome ‘ By : 0 rt 281 le: a nue’ psa) sar 3 
,SBs Bite &: 4 W pat o a ‘a $m a ad : - 

‘a 


Lae i? ' 
ie ie en, ee ee 


Zoe 


In view of the series of anti-communist declarations ‘3 since: 1954, 
it seems obvious that an independent communist American 

state cannot become a member of the OAS. The Punta del 

Este declaration of 1962 which excluded the Castro Govern- 
ment of Cuba from participating in the inter-American System 
because it has’.offictally identified itself: as a Marxist- 
Leninist government demonstrates that there is an underlying 
ideological foundation for the onsen 4 Pees: dao ren lo .6 
accept the view advanced during the Security Council debate 
on Cuba's protest against the measures adopted by the OAS 

at Punta del Este that the Government of Cuba was excluded 
from the regional organization not because of her social 

and economic system but because of her violation of the Char- 


45 


ters of the OAS. In any case, it should be noted that the 


Punta del Este action against Cuba has been officially 


defended as "implicit in the essential purposes of the 


43 
See. UisnDeptasot State, -Bulletin; Vol. 30, 1954), 


DemoOoof OAS Oftieiadurnecords. OLA/Sér, C/I. sCinglish) ja Pacen 
Meeting. of Consultation:of Ministers of Foreign Affairs, 
1059.4 Pp 1 4n ete Seqese OAS OfficialeRecords)@QEA/Sier. C7 11%3 
(English), Eighth Meeting of Consultation of Ministers of 
PorelgueAtrraire, “1962, pe O- 


ae: Thomas and Thomas, 'Democracy and the Organization 
of American States", Minnesota Law Review, Vol. 46, 1961-62, 
pp. 337-383, who further added that "no firm legal. obliga- 
tions backed by adequate sanctions have been agreed upon 
to assure the growth of democracy throughout the region" 
(ms BRS 745" 
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Organization", 46 The conclusion seems inescapable that the 


eoutept tore statehood ini the practice ofr EhenOAS as. one based 
upoheay democraticy capi talier ddeoiacy. 


Avsitide@r contlusion| tan be drawn) ins respectsotmtne 
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Gouncil of Europe. Membership is open to any European 


etateewhien ds not»onlysable buc also willing, to, Jaccepe 
Eheg principles of the, rude ofrlaw and of “thes enjoyvmenteby 


aki peresonss withing dts 7urasdictions of humane mi ehitse and 


fundamental freedoms".“® Paithful to this ideological 


requirement of membership, it has been necessary to exclude 


Spain and Portugal from membership by simply not inviting 
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trem to eccept the obligation of memberahip. More recently, 


thes Council of Europe served notice on: Greece -presemtily 
rudvied) by. a military_oligarchy:- that it must return to demo- 
eracye ob consider withdrawal from the regional wreantza tion 
in violation of one of the major conditions of membership, 


thevundertaking to. uplold human rights and fundamental 


up OAS Official Records OEA/Ser.D/II1.14 (English), 
ennuely Report of the Secretary Cenérals 1962) (pid. 


fi genre Robertson.» The Council of Europe, (london: 
LOOT ops el? do : Cmde 7/720) Explanatory Note sone tie 
Beovieione of -the Statute. of fhe Couneil of Hurepe. (1949), 
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a ane in particular was generally shunned by Western 
Aceves as Mastern etatesmens See RviGlwAw,) Survey ol luten— 
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freedoms. Faced with a possible expulsion, Greece "volun- 
tarily" withdrew from the Council in December 1969.°+. The 
Statute -or; the Counesil of Europe provides that a. prospective 
member must wait until invited to accept the-obligations of 
membership: the decision of the Committee of Ministers. to 
invite any European state requires a two-thirds. majority 

of all the.representatives entitled to sit on that-Committee. 


The OAU Charter hides the fact that membership in 


the Organization-is not open-to ail African states. Accord— 


ing to Article 5, "[e]lach independent sovereign African 
State shall be entitled to become a-Membéer-of the Organiza- 


ee 


Ci owe The article conveys the impression that member- 


ship is a-m@tter of right. This impression is, however, 
discouraged by Arti cgles238(3) Wwhichestipulates, duten alia: 
"Admission shall’ be decided by a simple majority of the 
Member States". The proper interpretation of-the admission 
provisions is.that. an:-independent African. State is entitled 
to apply for membership; whether the applicant state can 
become a member depends upon the judgment of the Conference 


of Heads. of State and Government, the supreme organ: of thea 


OAU. What is an independent. African state? Elias, a: Nigerian 


IP RITE I SEES TEIN OEE ES EM ELOISE ZY NATION IR 


59 See International Legal Materials, Vol. 7, 1968, 
Dee Ot VO. Oran Ol map D, 890, 892; J.E.S., Faweett, "Counc vig 
of Europe Action on Greece" ; World Today, November, 1969, 


pp. 464-465. 


31 The Times (London), December 13, 1969, p. 1, International 
Legal Mate orials, "Vol. 9, 1970, pp. 408-409. 


52 Emphasis added. For a literal interpretation Of 
Art. 5, see Diallo Teili, "The Organization of African Unity 
in Historical Perspective", African Forum, Vol. 1, No. 2, 
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member of the Committee which drew up the OAU Charter at 
Addis Ababa, recalls that the question whether an independent 
state not under an African rule should qualify for member- 
ship in the Organization was much debated: "Some members 
contended that there would be nothing wrong in an indepen- 
dent state in Africa, with a non-African, possibly European 
Prime Minister, becoming a member of the Organization. Most 
members, however, preferred an independent state under an 
African Prime Minister as a candidate: for membership".>° In 
thissconnection, it has» been well said that, “fa lt Arrican 
governments do not... have an equal right to adhere to the 
Organization.:.% The African concept. of legitimacy must:i‘be 
borne in mind: the government of a state that wishes to join 
the, Organization must not only be. in effective control of an 
African territory, but must also meet the ideological require- 
ments laid down by the OAU - the requirements of African 
ethics, which recognize the right of all peoples to self- 
determination and call for the complete eradication of 
colonialism".°* It can be concluded that the law of the OAU 


defines the concept of statehood in a way intended to meet 


the ideological purposes of this particular regional organi- 


On Elias, "The Charter of the Organization of 
Merl Cane UT tye 5 A wide die lie ag 0 Vide aor «kh 20!O en Dis mona 


54 Boutros-Ghali, "The Addis Ababa Charter", Inter- 
mational Gonciliation,; «No. 546, January 19604, .pp. 3656-39. 
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The 1945 Pact of the League of Arab States declares 
that any independent Arab state’> has an unqualified right 
of membership of the meee Admission procedure appears 
Simple. An applicant independent Arab staté only has to 
notify, in writing, the Secretary-—General who, in turn, 
submits the request to the League Council. The Pact remains 
Silent on whether the Council could reject on admission 
request from an independent Arab states Teas not clear 
why the Pact should speak of the right to membership when 
the application of a prospective member has to be and has 
always been submitted to the League Council for final deci- 
orien It should be noted that, although the Pact empha- 
sizes the principle of independence as a condition of 
membership, it accepted Trans-Jordan as a founding member 
at a time when the latter was still a mandated territory.>/ 
Just as the admission of India into the United Nations 


before achieving a sovereign status was not considered as 


implying 


a LA 


a the problem of defining the term "Arab state," see 


Boueres=Chalis “ia crise de la tigne Arebev ALi Dale vou. 114, 
1968, pp. 89-90. : 
Dod ; ’ P 
The Pact of the League of Arab States, Art. 1. 
(Gmphesis scded\ ee Text tn Amol, SlppVOl me one sl Ot Se. 26 


Cpowett, The law Of Invernarvtonal Institutions, (New York 
Preacoen, 1963), p. 193; Anabtawi, Arab Unity in Vers or Law, 
(Viner Haque) 196 3))), Db. 73. 


‘amabtawi, Arab Unity in Terms of Law, Pee eel weed =; 
Majid Khadduri, "The Arab League as a Regional Arrangement", 
Pade. VOL. 40; OAC a p., fOr. 


sw ides ot 


' ¢ ’ arte ath tne ES sd _— 


: ras , oa 

(uodn touts if 

10 ferhs te shh qa 
oe 


find Ayatdr aszed 2 


cals vege wey ma 


‘ , ° <i 
+ 
- 


oe. 7e iqioms. a od ate 


Oa Fi eu 


‘ iad o? i >pee* —_ 
2 


i - 

er ce eal aun” acon aan 
_- yh 7 e) rut 
as —_ 


; a ¢ a eae Sen <—o 


ifs 4 yor. a at i av 3 Tk Pry 


Zou 


the abandonment of the criterion of statehood?® as a con- 
dition of admission, it may be similarly contended that the 
original membership of Trans-Jordan, then a mandated terri- 
Lorys tisunotesutsicilenteto castudoubt onttheginteguityecs 
theprequirementsofrindependéencenasyancondition efetull 
membership in the League of Arab States. It should be 
furtherenotedhithatssincordertto emphasize|thesprincipiderof 
national independence, but desirous of involving the Palestine 
Arabs in the work of the League, provision was made for a 
representative of Palestine selected by the League itself 
torparticipatesinithe workneft theibeacuesttuntilgthat’ coun 
try can effectively exercise its independence".>? 
Restrictive and selective, the admission policy of the 
North Atlantic Treaty Organization states that the parties 
to the treaty, acting unanimously, may "invite any other 
European state in a position to further the principles of 
this Treaty<and contribute, to ithersecurity Jef,NerthesAtlantic 
area". Admission is completed when any European state so 
invited has deposited its instrument of accession with the 
United States Government. It should be. noted that, while 


the Preamble expresses the determination of members "to safe- 


a Higgins, The Development of International Law Through 


the :Political, Organs) of)the!United:Nations, (1963) jepps.16- 
273 


=e Annex Regarding Palestine; Macdonald, The League 


ofrArabaStates:hA Study.in the Dynamics of Regional Organiza- 
Etonmei(Praneetons 1965) fep.V3s25. 
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guard the: freedom; common: heritagetandicivilizationmofrtheir 
peoples, founded on the principles of democracy, individual 
iibéenrtysgandAthesrule ofalawly the®iteaty, tinficontrastihito 

the Statute of the Council: of Europe, refrains from making 
respect for human rights and fundamental freedom an ideo- 
logical requirement of membership. The simple reason is 

that the North Atlantic Treaty, a collective self-defence 
organization, needs members which, because of their geo- 
staphicalipoesitiontorimaterlaleresources , Acantcoentributreste 
the defence of the North Atlantic Area.°9 The Council of 
Europe which excludes defence matters from its activities 

can atferd not tocinvite Spain and Portugaltto accept ithe 
obligation of membership; but geography makes Portugal an 
important: member of NATO. The geographical position of Spain 
istequally ofistrategic importance buts tatethettime NATOtwas 
founded, the*political regime 'in Spain was an international 
leper ostracized by a large number of the U.N. members. 

This was enough at that time to exclude Spain from NATO. The 
question of Spanish membership of NATO has not become urgent 
because the U.S.-Spanish defence agreement of 1953 makes Spain 


indirectly a key state in the Western defence.°! 


a R. Lib. Ae} tAtlantic:Alliance: NATO%seRole inSthe,Free 
Worlds ©Chondon: 11952) ,%p. 032; sMarinaaSalvin, >) “The Worth 
Atlantic Pacelly International Conciliation, -1949) epi eco7s 


oe AiPe- Whitaker, Spain -and Defense.of the West; (New 
York+-Harper & Brothers, 1961), Ch. 8; also “Spain and the 


Retantic AblLance. . Orbis, Vol. 10, 71966. op. 42—7 5, 
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The constitutional law of admission of new members to 
the SEATO is substantially the. same as that. of NATO. Article 
i states: "Any other State in a position to Further the 
objectives "of ‘this Treaty and to.contribute te. the. security 


of the area may, by unanimous agreement, of the parties, 


by invited to accede to this treaty", ©2 


The Warsaw Pact describes the foundation members of the 
regional organization as "peace-loving States of Europe", 
and reaffirms the desire of the original members "to create 
a system of collective security in.Europe based on the 
panticipationpoiciall Hurepean States, irrespective of their 
secial and jipolitical structure”... The operative.part ofthe 
Pact dealing with admission states: "The present Treaty shall 
be open for accession by other States, irrespective of their 
social and political structure, which express their readi- 


ness... to help in-combining the efforts of peace-loving 


States to ensure the peace and security of the peoples", °©3 


Ce The Manila Protocol created rights without duties 
for Laos, Cambodia and South Vietnam. The SEATO members 
agreed that they would come to the aid of these states if 
the latter were to request assistance in the event of an 
armed: attack. See-R.I.I.A., Collective Defence: in’ South 
Haat. Asia, (1956), p. 171. <The neutralization of Lace has 
removed that country from the SEATO protective umbrella. 
See Cmnd. 1828 (1962); George Modelski, International Con- 
ference: on.the Settlement of the Laotian Question 1961-2, 
(Canberra: 1962), p. 144 et..seq. Cambodia has taken her- 
self. out. of the SEATO’shield, See Michael Leifer, Cambodia: 


Ine .Searen for.Security, (New York: Pracger,=196/)5 "Ch. 3% 
Rolle chithweacanbodia: sceloketen Poliey, (ilthaca:s 1965 )e 0p. 73, 
et. “seq. 


63 Warsaw Pact, “Art. 9. 
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Accession to the Treaty does not become effective by merely 
Gepositineg the Unetrument, Of mati cation, but. more 
importantly, by the consent of the members of the organiza- 
tion. iIn so far as it is claimed by the Soviet leaders and 
scholars that relations among socialist states are qualita- 
tivelye diwferent, from and) superior to, these among scant talaet 
states or between socialist and capitalist states, 64 doe 
difficult-to see how membership of a non-socialist state in 
thie regional sorganizabion of. Hastern Europe could be ceanten-— 
pilacved without substituting ihe principle of e peacenul ico = 
enue tence piGor ttha terof eprodie tartan niternati onadcscm pas Vthe 
basis of the Soviet regional system of public order. Admission 
of a non-socialist state into the Warsaw Treaty Organization 
Will -certainiy "“twancfiorm radically the charactersof the 
organization. 


65 Or wae /AAGSOCGilecalom Ga Sourlmeacgie AGH ean 


The Declaration 
Nations opens participation in the new regional organization 
to. all “states “in. the Southeast Asian regionssubser. bane to... 
utc leas ptinciples and purposes . 9) Tnis, Declarations is 


silent om the procedures for admission of new members. ~Ali-— 


PiouUgh imembens.O0f “Ehissorganization with the possibile exception 


me Grzybowski, The Socialist Commonwealth of Nations, 
CloGo ap. 256 et. seq.: Hazard, “Soviet Soclaliemeae 
Dpupiic Order, system. “Proceedings, "Azorl.bs > 2959) pee cule. 
Tonkin, Ucolt International Public, (Paris 1965).)Chn. 12. 

°° Text in International Legal Materials, Vol. 6, 
SONS Vit Deel 203 2 
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of Indonesia are pro-West, there is yet no conclusive evi- 
dence that A.S.E.A.N. is a militant-anti-communist organiza- 
tlion«in the sense that thesSEATO and the ANZUS Treaty Alli- 
ance are defensive arrangements against communist aggression 
and expansion in Southeast Asia. 

No international organization need be obliged to admit 
to its membership states which do not share its sense of 
common purpose or retain members which persistently violate 
thie: tbo bligatdions:') iof membership. ©® It will, however, be a 
breach of international law of treaties if a regional law 
were to impose obligations on non-members and compel the 


third parties against their wil1.°/ 


4. Regional Treaty Principles of International: Law 


The United Nations Charter expresses and declares the 


following generally recognized principles of international 


68 


law, namely, sovereign equality, good faith, pacific settle- 


ment of disputes, self-defence and non-interference in the 


a See L.B. Sohn, "Explusion or Forced Withdrawal from 


ani International Organization”, Harvard Law Review, Vol. 77, 
Nowa 6 loa pp. 2S Sl—1425", 


Seed McNair, The Law of, Treaties, (Oxford:3).96) )\e 
oe MEL 
68 


See generally, Schwarzenberger, "The Fundamental 


Principles of International Law", Hague Recueil, Vol. 87, 
1954 Gis)? ft pip «ard S=i5% 
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domestic affairs of any state.°? Members of the United 
Nations solemnly undertook to respect these principles in 
the*conduct of “theirvinternational sréelations: 

The international“constitutional Law* ofthe regional 
organizations studied here emphasizes in varying degrees 
the-same or similar principles. To say that thesé regional 
organizations constitutionalize these principles as guiding 
norms is not to vouch that they actually always conduct 
their external relations, in* conformity with thems" As®states 
tend to behave in an opportunistic fashion one must not 


assume that what is desirable de legesierenda in facttsexists 


70 As these principles and the obligations :to 


demlevewlatar 


69 USN. “Charter, Art; 2, 51, It should be noted that 
consensus on the meaning and implication of some of these 
principles is still not possible. In 1963,a General Assembly 
Resolution 1966 (XVIII) constituted a Special Committee on 
Principles of International Law Concerning Friendly Relations 
and Cooperation among States. Meeting in Mexico (1964) and 
New York (1966), the Special Committee examined seven prin- 
ciples of international law,:- namely}; (1) prohibiticon® of. the 
threat or use of force, (2) peaceful settlement of disputes, 
(3) non-intervention, (4) sovereign equality, (5) duty of 
state to cooperate, (6) principle of equal rights and self- 
determination, and (7) principle. of good-faith. On, the 
Mexican session see U.N. Doc. A/5746 (November 16, 1964); 
Text in International Legal Materials, Vol. 4, 1965, pp. 28- 
50. Consult also McWhinney, "The 'New' Countries and the 
"New' International Law: The United Nations Special Conference 
on; Friendly Relations and Cooperation Among: States”, A.J.1.L., 
Vol. 60; 19665 .pp. ~1=345">" On* the=New York’ session See- Ui Ne 
Doc. Ay O2002(June- 27, L966) "" Fora critical analysis. esce 
Piet-Hein Houben, "Principles of International Law Concerning 
Friendly Relations and Cooperation Among States", A.J.I.L., 
Vol. 61% 196/ ,. pps. /03-736.,.,5ee, aleo, L.C., Green, “News States, 
Regionalism and International Law", C.Yb.I.L., 1967, pp. 118- 
141; "The: Impact: of the New States.on International Law", 
Peraeclanaw Review, Vols 455196095 (pp. 27-00% 


fe See Chapter VII below. 
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respect them are either implied or generally expressly 
stated;in:the law of regional organizations, /+ it@suttices 
to examine closely only those obligations and principles 
of regional constitutional law which appear to be potentially 
incompatible with or alter substantially the generally 
accepted»normsysofseinternational: law. ‘Ine this) connection, 
eur discussion will focus on the: OAU and the Warsaw Pact. 
The Warsaw Pact members declare their readiness and 
willingness to "act in the spirit of friendship and coopera- 
tions@s ineaccordance with?the: prineiples of respectetor 
each other's independence and sovereignty and of non-inter- 


12 


vention in each other's domestic affairs". The pledge 


contained in-Article 8 of the Warsaw Pact has been reiterated 


in many Declarations of the communist bloc conferences. /2 


But the "Brezhnev Doctrine", /4 first formulated in the wake 


ue Arab League Pact (1945)5 Art. 2; 5, °S: Dea@tuce oO. 
ChesCouncitloof Europe, Art... l(c) ssNorth Atlantical Treacy, 
Preample:, OAU Charter, Art, 3; OAS (Charter, Art. 9,°- 9,516, 
Tie pe PACE 


ue Warsaw Pact, Art. S&S, For a recent, restatement of 
these principles, see Evgeny Nasinovsky, "The Impact of Fifty 
Years of Soviet Theory and Practice of International Law", 


Proceedings ,=A.S.i.L., 1966, p. 189 et. seq. 


ue Fora partial list of such Declarations, see Problems 
of Communism, November-December 1968, p. 31; Grzybowski, The 
Socialist®# Commonwealth of-Nations,, (1964), Ch. 7. 


Text-in International Legal Materials, Vol. 7, 1968, 
Dorel sci. 
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of the Soviet-led Warsaw Pact invasion of Czechoslovakia, 
amounts to an express denial of the principle of sovereignty 
of any ,_socialist" ‘country saccessiblerto the“Seviet tUnton. 
This "Doctrine", addressing itself to "the question of the 
correlation and interdependence of the national interests 

of the socialist countries and their international duvtes",/° 
establishes two basic propositions: (1) "each Communist party 
is responsible not only to its own people, but also to all 
the socialist countries, to the entire Communist movement. 
Whoever forgets this, in stressing only the independence of 
the Communist party, becomes,onesided. He deviates from his 


76 


international duty", and (2) in so far as "one‘or another 


socialist state, staying in a system of other states composing 


the socialist community, cannot be free from the common 


interests of that community", // "Tt]he sovereignty of each 


socialist country cannot be opposed to the interests of world 


78 In view of the fact that the “common interest” 


socialism". 
of the "socialist commonwealth" of Eastern-Europe is usually 


defined by the Soviet Union, /? the "Brezhnev Doctrine" amounts 


76 


Ti 


78 


19 Grzybowski,” op. clit’, p. 268;.Brzenzinski, op. cit. 


eid to nofsesup aft" oF tiesti ga 
tepotren edt 20 somebasqoebtadat bas, notteLexze 


sicoxradtalh 


2 vpugyub Ienokseasssat tied bow aoketane? setietooe eds) te 


yviteq teinuamod dses” (L) sesobfsteoqezg otraad ows ssdetidasee 
ot yinao som sidtenogess et 
,satrinues J etiatoos sis 


,stdd etsgtod: soveodlW 


fie os vals gud ,aiqosg mve aat 
deapevom tebavmmod sititinse end of 
¢o eousbasgebot eda yoo gatesorse as 
wbabiweno essooed _vaisq tetaumaod od? 
ON ta whe Lonctientesat 


etd mort sestatveb off 
sed4ons so ono" es 282 ©8 at (3) ins 
gotvoqmos asisise ~etito 20 mozeye a nk gaiyese ,sisie tetistoos 
3 esti od gone. 3 tovmmos. tatiaioos eft 


yy SS. "ya tmemaos godt to atestsiak 


hommos 343 mot 
fsbo to yiagisxevee ef[3 


bitow to eteststnt sd2 03 besoaqo ed Joanne. yxiavoo setistzoe 


MSesretnt aommon” sid Jes joat off to watv at 8% "metlatoos 


| yviteven ef sqord srstend to “a3 teownommoa, setfstson" edz to j 


a 


y -. | 
stauoms “snitzicod veadsera” oda ©\ moka aetve® eda yd beatteb 


< 7 
*- \- se 


} 

Ft : } wae Vad. . ‘co 

if ‘ : Ting eee 
i. J Sa th Oe eee 


‘wedD oe” BL Pae 
: ¥ 


ay : eh ia ohh ot deel are 3 
7 a a 7 


s 


r yt livia 


265 


tLortheaclaim: byl thegKremiinegdfetheerichteof interventionsin 
the»domestic. affairs of socialist states of Eastern Europe. 29 
The conclusion is inescapable that norms of international 

law postulating sovereign equality of states and prohibiting 
forcegulfinterventioneihetheb domesticeaffiairesof other 

states are seen as being superseded by "the laws of class 
struggle" whenever the Kremlin alleges that socialism is 
Nendangered"-in:+ "socialist: countries". Thus, as one scholar, 
commenting on the legal structure of the Communist bloc, 
eorrectlysnoted: 


[I]n the final analysis the question of the legal 
mature of the communist bloc is reduced to the relation- 
ship of those powers that claim to watch over the 
purity of communist ideology and the observance of 
party discipline. This peculiar union of communist- 
bloc countries does not lend itself to analysis in 
terms of general international law, which traditionally 
regulates only relations between states and not rela- 
tions between [political] parties. And the rules 
governing inter-party relations leave no room for 
application of the principles of co-existence between 
states - sovereignty, equality, and non-intervention, 81 


Article 3 of the OAU Charter combines generally accepted 


principles of international law with the following additional 


ae The doctrine of limited sovereignty of socialist 
states has, of course, been rejected by Albania, Yugoslavia 
and Rumania, all of which are socialist states of Eastern 
Europe. See A.G. Mezerik (ed.), "Invasion and Occupation 
of Czechoslovakia and the U.N.", International Review Service, 
VOle, 14. NOww100,)1963.,.pp.. 67-08%. Yugoslav Survey, SVo1.wo: 
No. 4,, November .1968,.p.. 131 et. seéqs 


a Dietrich André-Loeber, "The Legal’ Structure of the 
CommunistaBloc'"s°Sociall Research, | Voly 27, No. 2,, 1960, 
ppes200=2014 1 See! al sSotGrzybowskil, Op.) CLEC, 9 pps” 269=2728 
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formulations: (1) “unreserved condemnation, in.all its forms 
of political assassination as well as of subversive activi- 
ties,on the part of the neighbouring States or any other 
State", 82 (2) “absolute dedication to the total emancipation 
of. the African«territerles which*are “still dependent"; «and 
(3) "affirmation of a. policy of non-alignment with regard 

to all blocs". Commentators have drawn attention to the 
implication of the second principle for the development of 
harmonious relations with certain members of the United 
Nations, and in particular, to the probability that the 
obligation to eradicate colonialism by all means might pre- 
vent members of. the OAU from cooperating with members of 

the United Nations which deny.the right of self-determination 
to the black majorities in Southern Africa, °? At tthis pednt 
it is sufficient merely to indicate that some obligations 
undertaken by the OAU members put the signatories to the 
regional treaty on a collision course with some obligations 


of U.N. membership. It is, however, true that when examined 


82 See the Accra Declaration on Subvertion, International 
begalsMateriale, Vol.;5, 11966, pp. 138-139. 


ee See Boutros-Ghali, "The Addis Ababa Charter", 
International Conciliation, No. 546, 19645 “pp.) 36-372) Creen, 
"The Impact of the New States on International Law", Israel 
Law Review, Vol. 4, 1969, pp. 46-47; "New States, Regionalism 
Brie interiational Law, (G.’oolsu., 200/, De La0, et ase nie 
Cherter—of-thhe- Orgeanization of-African Unity) sag wl ea Ol 
Soe 1965,6p. 250: Krishnan, “Afvicune state Practice Relating 
EO Gertain. Llesues of- International Law, IlvY.17A.. Vol. 14. 
1965, pp se2ii=212; > Duggard,® “The*0rganizationvof African 
Uitiymandeacolontadismie.*s19G. L202, MolnmelGs W967 AR ID cag 7. 


etheseq? 


eas ; 
mi 
; amo? est dpsed ‘eieaeeannnae 
4 -tvizos evietevdue to am Diew es mnpebrienner 
vedo yas TO esdense2 guituoddgles e3 ro sxaq esao eds 
potseqionsse isiod sd3 of notisotbeb eantoada’: SY SB Mezag 
dotdw astrosizted asorttA oa Fo 
to sotsemsttte" (6) 


brea ,“sasbaoqeb Lltse Sts 
biegot daiw gnomagiis-non to yoting & 
ets of mobinbtos, cwerh eved eroteszaemmad ."so0ld Ils 03 


to tnemgofaveb siz 102 eigtorts4 broose sii 2o sobseokiqut 


hattal eds 20 assdaem niazs92 ji iw enottsies avotnomsed 


ads taeda yatitdsdorq oda 04 _yeiuoti3aq at bos |,ecotsat 


~stq tigia ensem Ils yd metisiaoleds sissibets o3 aeLtssgildo 


to evedmasm diaiw gatvategoos gort DAO ofa Yo exadmem Jasv 


fotsedimtsteb-tiew to sagt silt yaeb dotiw emotzsin besta ois 


tabogq efit JA £8 .potrts opsdavo8 nt eotatrotem Aseid ods o3 


edolisgiido Ssmoe tact ggsotbat o3 ylstem poetoaeeiaae at 
sit ot ebpivotengis sit Jog esodasm UAO afr yd nedasasbau 
[ enotiagiido saow nziw seivoo notetileos » co yssesI ienotget 
. bentasxs coniw asf suxd .xevawod ,at 31 .qtdexsdmem MoU to 
: <i vhs ae a 


sriteant ane m0 eer atoos ai3 es2 | se 


“eetaede adads. bait sat" 
£-o£ Ae .of. 


a ents ee, : 
a:b Pf TT nn. 
es _ » B | a 
‘ “oe . a Ly 
4 
: ge . es: - : 
- 
4 
= r 
, r 


tte make 30&€L 2 "ya 3 
."ytiel ¢ 


"7 faotsté 8. est 
{aa «q ce 0s it 


20% 


inethe lightyofathe UsNioresolutionstonsapartheid and 


. states, °4 the obligation 


colonialism sponsored by the "new 
assumed by the OAU members under the regional treaty in the 
field ofede-colénization may appearsinia differentslight: 

It may be noted that the new states of-Africa are 
merely following the example set by the Arab States. In the 
well known Arab League Resolution of 1951, members of the 
regional organization indicated that they would not undertake 
fully their obligations of U.N. membership "while some of 
them have not attained their complete national sovereignty". ®° 
While one should not condone this conditional acceptance of 
and devotion to the obligations of U.N. membership, one should 
at least try to understand the peculiar position of the new 
states in an international legal order which, to them, has 
for a long time existed in the service of the European colo- 
nial powers. Granted that certain obligations assumed under 
the OAU Charter create duties potentially inconsistent with 
eertain.obligationsyotvethe Charter or the United Netrons, =1Lt 
should be borne in mind that, generally speaking, the new 


Afro-Asian states have neither arbitrarily rejected classical 


international law nor indicated any desire to retreat. into an 


oa See, in particular, the U.N. Declaration on: Colonia- 
LismeGrAee Res. 61514 -(XV)— 14 December, "19600." “Text in Brownlie, 
Basie Documents- in Internationad Law, (Oxford: 1967), pp. 176- 
dis 


85 Egyptian Society of International Law,:Egypt and 
the. United: Nations, .(1957), p. 128... Muhammad Khalil, The Arab 


States and the Arab League, Vol. 2, (Beirut: 1962), Doc. 759, 
pp. 147-148. 
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exclusive system of regional international law. 86 


5 Rules Governing Decision-Making 


The question of decision-making in international organi- 
zations of independent sovereign states is integrally bound 
upawith therdottrinesofathepjuridi¢alvequalitytoftstatess 
Sovereign equality of states has traditionally been inter- 


preted as implying the principle of unanimity in decision- 


87 


making. For this reason, public international conferences 


of diplomats in the pre-twentieth century period operated 


generally speaking, on the basis of unanimity. 8 Although 


the commissions of public international unions adopted the majo- 


rity principle as a decisional rule, decision-making in the 


_- see generally, Syatauw, Some Newly Established Asian 


States and the Development of International Law, (The Hague: 
1961); Sinha, New Nations and the Law of Nations, (Leyden: 


96/7): Hagegine, Contlict of interest, (Dondon 1965); laried— 


mann, The Changing Structure of International Law, (New York: 
1964); Lissitzyn, International Law Today and Tomorrow, (New 
York: 1965); Reports of Asian African Legal Consultative 


Committee: Jenks) The Common Law of Mankind, (London: 1958); 
Falk, "The New Nations and International Legal Order", Hague 
Recuewl, Vol. 118, 1966, CLL). ppel/-LOotgAanand,. (AtELLude 

of the Asian-African States Toward Certain Problems of: Inter- 
Mattouagdmuaw puleCal Oss VOL lo snl OO, VDD. s/o. mera hol nOs), 
"International Law and the Third World", Virginia’ Law Review, 
TOTINSONENOe 55 1964," pp. 783-823" 


a See generally, Bengt Broms, The Doctrine of Equality 


of States as Applied in International Organizations, 
(Helsinki§ 1959). 


oc F:S, Dunn,.ihe.Practice and Procedure of International 
Gonferences, (Baltimore: 1929); Norman Hill, The Public Inter-— 
matwonalsConterences, (Stantord: 1929). 
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conferences of public international unions was based on the 


89 


unanimity principle. The League Covenant carried forward 


the traditions of public international conferences by making 


90 


unanimity the ruleeorcdecision, although it permitted 


ejay 


exceptions tor the sunanimity tprineiple: In any case, the 


rule of unanimity was interpreted liberally with the result 


that, in practice, decision-making in the League was governed 


92 


largely by the majority principle. The voting provisions 


om Proo Réeinesch, Puplic international Unions, (Boston: 
LOL) pag lo23 CoA Riehes. oMajority Rulevin~  interuattoual 
Organization, ; (Baltimore: 1940), Ch. 2; Norman? Hili; “Usani-— 
mous, Consent in International Organizations’, A.JeleL., vol. 
9D G.9-Bo py 3193295 


ee League Covenant, Art. 5. In the Mosul Case 7(1925) 
the Permanent Court of International Justice justified the 
rule of unanimity-in-the League Council as follows: "Ina 
body constituted in this way, whose mission is to deal with 
any matter "within the sphere of action of the League or 
affecting the peace of the world", observance of the rule 
of unanimity is naturally and even indicated, Only if the 
decisions of the Council have the support of the unanimous 
consent of the Powers composing it, will they possess the 
degree ‘of authority which they must have: the very prestige 
of the League might be imperilled if it were admitted, in the 
absence of an express provision to that effect, that decisions 


on important questions. could be taken by a majority". Hudson, 
World sG@ourt Reports, .Vol. Drytl gos). ap. 740" 
ae 


VeagueaGovenant MeArt sel (2) 454( 2) S@e a6 (2 ert E20) , 
2601). 


ee Riches, The Unanimity Rule and the League of Nations, 
(Baltimore: 1933): “Sit ljohu Fischer Williams, “The League 


Sc NatLons and UnaAniMLty. saAwdvdk. Yon VOlamlo. 92 poe 4/5 — 
4G0e Julius Stone. #bhneektle oL Unanimity: “The Practice of 

the ,Counci |! and Acsembiy of the League ot -Nations , «Ba y.Bul.b., 
Cole ete lt oo3, poe cloee?. 
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of the United Nations Charter reflect the triumph of the 


94 


principle of majority over that of unanimity. The remnant 


GOREthesunaninity principletigyfoundtin#a special liormara 
ATCLCLIOnN2Z7 C3 )etikecérding totthitetArticldy<decistoens fog. the 
Security Council on substantive matters require the. "concurr- 
ing votes of the permanent members". The practice of the 
Security Council has, however, been to interpret intentional 


abstention and absence of a veto-wielding power as compatible 


with the requirement of unanimity of the five major powers. ?> 


Thus; todaypethe;battlesforethe majority principle as a 


decisional rule in internationalorganizations has been largely 


MOMTN, Charter, Arts 16, 27, 67 and 89" 


. see Willington Koo, “Voting Procedures in: international 
BOliticabrOugeni zations 2161947) 9eCh ines ess eine Claudesin: , 
pWOnds into Plowshare: The Problems and Broreress on, Inver— 
national Organization, (3rd Ed., Revised, New York: Random 
House, 1967) Ch. 73) PuA. Vallat, “Voting “in, the: General 
Aseenbily of the United Netions” . BeYoBuleyL.jeVolo sol 954, 
pp. 273-298; C.W. -Jenks, "Some Constitutional Problems of 
iiternational Oreanizeacivons , Bealotel wlio, 9 O0curs cee Lomon 
pp. 34-42. 


ee SeeuleJ. Kahne, Law Politdiessand thesSecurity Coun= 
Ci lpeGthetHasuc: MartinuseNijhorts21964), p. 124 ets seq: ; 


Leo Gross, “Voting in, the Security Council: Abstention from 
Voting and Absence from Meeting", Yale Law Journal, Vol. 60, 
O51, pp. 209-257 2ats0, “Voting in ties Seeurrey. Councid:: 
Abstention in the Post-1965 Amendment Phase and Its Impact 
on ATtLcleS25 vot OtherGhartears) AgieLAlLa,  VoleeGZ, R1968., 

pp. 315-334; Yuen-li Liang, "Abstention and Absense of a 
Permanent Member in Relation to the Voting Procedure in: the 
Securit vweCouncd 1.46 A.Jelelie, “VOl. 44.9 1950. app. cou 47.00% 
Coane stayvropoulos, “The Practice “or Voluntary Abstentions 
by Permanent Members of the Security Council under Article 
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The international constitutional law of regional organi- 
zations examined in this study reflects, in varying degrees, 
the transformation of the international decision-making 
ruletoftilunaninity totthatactsmajeritys® The Pacttot the 
Arab League prescribes different voting rules for various 
situations,” / and this pattern was to be emulated by many 
European regional organizations. When the supreme policy 
organ, the League Council, is called upon to decide on mea- 
sures to repel aggression voting must be unanimous. Liga 
member state-has been the aggressor, its vote does not count. 78 
Majority rule governs decisions relating. to arbitration and 
mediation by the League Council.?? It:ds-also the decisional 
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rule for administrative and procedural matters. Of spe- 


cial importance is Article 7 according to which unanimous 


— C.W. Jenks, "Unanimity, the Veto, Weighted Voting, 
Special and Simple Majorities and Consensus as Modes of 
Decision in International-Organizations"” in- R.Y. Jennings 
(ed.), Cambridge Essays-in International Law: Essays in 
Honour of Lord McNair, (London: Stevens & Sons, 1965), pp. 48- 
63; .D.W. Bowett, The Law of International Institutions, 
Chondone Praeger, [965)5 p. 3425 te esedh 
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decisions shall be binding on all members whereas decisions 
reached by a majority shall be binding upon only those states 
which accept them. This simply means that while a state 

has the right to veto the application of a majority decision 
to itself it does not possess the right to veto the adoption 
of any decision. The Uniting for Peace Resolution of 19507" 
achievediavysimilarteffectsfor thé UnitéduNations in®sotfar 

as it permits the General Assembly to recommend measures, 
including the use of force, for the maintenance of inter- 
national peace in the event that the Security Council, paraly- 
zed by the exercise of the veto power, has been unable to 
discharge,its primary: responsibility. The only difference 

is that, under the 1950 Resolution, collective measures can 
theereticaliy:besdirectedragainstcany statesincludingythe 
permanent members which might have prevented the Security 
Councilsatromatakingtaction incthetfirsti place? “When, the 
Joint Defence and Economic Cooperation Treaty Between the 
States of the Arab League was being drawn up in 1950, it was 
realized that Article.7 of the 1945 Pact: could not:be made 
applicable to decision-making in the newly created Joint 
Defence Council, an organ under the supervision of the League 
Gounciigs Thus, according, to the, 1950° Treaty lor) Collective 


Self-Defence, decisions taken by a two-thirds majority are 
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See Chapter V above. 
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deemed Ibindi ne ton. all sthepcontracting states.192 the Arab 
League seemed to have been influenced by Article 20 of the 
Rio Treaty. 

The pattern of providing and prescribing different vot- 
ing rules for various situations is followed by the Statute 


de0'3 


of stbhe (Gouncibrof sEurepe: The Committee of Ministers, 


"an Organ whieh lactswon™behalt sof the Council of Europe'’, 1°4 
and in which "[e]lach Member shall be entitled to one repre- 
106 


sentative!195 has only the power of recommendation. 


Major 
recommendations of the types enumerated in Article 20 require 
"the unanimous vote of the representatives casting a vote and 
of a majority of the representatives entitled to sit on the 
Committee". Certain recommendations, for example, invitation 
of admission to new members, can only be made by a two-thirds 
majority of members of the Committee of Ministers. Resolu- 
tions relating to rules of procedures, financial and admini- 
strative matters require also a two-thirds majority of repre- 


sentatives casting a vote and of a majority of the repre- 


sentatives entitled to sit.on, the Committee. The Consultative 
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Assembly in which member states are represented proportionally 
on the basis of population can make recommendations by a 
two-thirds majority.1°/ In matters relating to internal 
procedures the Consultative Assembly is free to determine 
whether its resolutions are to be governed by a simple or 

a special majority rule, 98 

The constitutional law of the OAU breaks completely 

with the tradition of unanimity. Resolutions of the supreme 
organ of the African regional organization requires only a 
two-thirds majority of votes. On non-substantive questions, 


a simple majority is sufficient. 1?” The Council of Minsters 


Resolutions are adopted by a simple majority. 119 
The Manila Treaty, the North Atlantic Treaty, the War- 
saw Pact, the NAZUS Treaty Alliance and the Association of 
Southeast Asian Nations are all silent on the rule governing 
decision-making. In some cases, the treaty merely stipulates 
that each member state shall be represented in the supreme 


Pit 


decision-making body and shall have one vote. It was 
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Atlantic Treaty, Artie. 


e xd snotssbuenneoes oan nso nobtatugog 5 
Lsnzesai of gubtelss. aveisem al SOL vabrotem 
euinsetah ct sett at yldasass ovisnaivenod edt eaxuba2or4 
so olfgute s od baareveg sd o3 S18 enotsuloes® ss sadaaite 
| BOL etext qatroten Isiveqes 


ylessiqnuos éAsend UAO edt to wal tenorsuaisenoo sit Ae)! 


susxque edi to enotsylowedt .yitatasau 16 gotsitber? oda dakw 
» vino estivpss agottextagsgto Lenotget neobriaA odd to negto 
,avolteatp avisacateduesnomg a0 .asJav Io ystrotsm ebrida-ows va 


exadnalm to ttomap. eff *°4,ometst2tum at qitzotem siqabea 


OL. vaamobse siquix se yd bestgobs 918 snotsuLloesa . 
eit ,ytser® sltasM eft raw 


-yaW ofa ,vteotT ogtinsisAé dasoK 
} © A) 

edz ,208d wse 
5 ft 


to gabistoonaA edd Sas ponsti ia gsesrT SUSAN 
anda so tyelie £fa ets anotaal asisk tessisuoe 


geoveivgize ylerem ¢sseT? St .eoea? soe ai _gntien~nobebosb Ag 
smoxque of? ct besadsanget ad iissa esate tedasm done) aes u 
ETL et av eno ovead Llatie bas ubod pontesnsonatowd 


gatazevey siuz 


eavw il 


| dgxow fe .3tA nice we ied ai tine A at 


ae 
rl ae ae Lad) 


on 
“ 7 *” 
- 


= 


- 
” 


275 


actually decided during the first meeting of the SEATO Coun- 
cil that decisions of the Council be made by unanimous vote 


12) RoMasibeentaaidlithad imuntiea euizs 


of member states. 
Council unanimity evolves and is not registered. !13 It has 
bien éthe practiicesstin the NATO Councide-<of Ministers, din Bthe 
Political Consultative Committee of the Warsaw Treaty 


Organization and in the General Assembly of the OAs to 


115 Where resolutions 


seek a consensus for decisions made. 
are passed without unanimous consent, such resolutions are 
meaningful only to those states which voted for them. With 
respect to the OAS regional international law there are 
exceptions: *to this general rule. For instance, under the 
Rio Treaty, ‘resolution .of the Organ. of. Consultation imposing 
sanctions on any member state requires only a two-thirds 
majority but such resolution is considered binding upon all 


those states which have ratified the Treaty except that no 


state can be compelled to use force without its express 
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consent. 116 


In conclusion, it may be asked whether majority prin- 
ciple as a decisional rule in international organizations 
derogates from the principle of the sovereign equality of 
states. The answer must be in the negative for one or both 
ofithesestwo reasonsinuFiret) whéntaestate, iby “aneact tok 
free will, accepts membership in an international organiza- 
tion where unanimity is not the basis of decision-making and 
where functional inequality exists, that state consents to 
some limitations on its sovereignty. There is nothing in- 


compatible with sovereignty in agreeing to some limitations 


Lad 


upon its rexercise: Second, what is of utmost importance 


in international decision-making is not so much whether 
resolutions are passed and decisions made, important as these 


are gradually becoming in terms of collective political 


116 
Riomlreaty, “Art. 20: CeG, Fenwick, [he Unanamiry 


Rute an Inter-American Conferences”, A.J.l.L., Vol. 42, 
Loe8> pp. 399=401, 


big 
See Hans Kelsen, "The Principle of Sovereign 


Eoaualiltw ofS tates, assactbasis, for International Organization’, 
Yale LLawsiournal, Vols .53,,, No 4 «2. 11944. 4DD.= 6207-2205 Potter, 
An,Introduction ito the ,Study of. International Oxgani zation, 
(5th Eda, eNew York: -Appleton=Century—=Crofits), Inc. (gl948) , 

Dp. 193, 192: M.S. Korowicz, “Some Recent Aspects of 
Sovereignty in International Law", Hague Recueil, Vol. 102, 
1961 (I), pp. 5-113; Boutros Boutros-Ghali, "Le Principe 
d'Egalité des Etats et les Organisations Internationales", 
Hague RecueishyaViolathod. £19601) Ch Iyss ippie slo. 
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Legltimization they. provide for particular points sof Siew,” 


as whether such decisions and resolutions constitute binding 
obligations, and, further, whether they can be enforced 
against a state that wants no part of them. As a rule, resolu- 
tions of most international organizations are recommendations 


which, while possessing legal effects, do not create legal 


obligations.11? 


6:6 Pavcrstavcumsie) tieeemen)taons Disputes and Legal Regulation of 


the «Use sof sForce 
It is well known that traditional international law 
of the pre-twentieth century neither prohibited nor authorized 
Hesiont to farmed violence. * [It sought not to define Limits 
and conditions to the use of force in international relations 
butsto restrict iwar in time, place and method, and in»sparti— 


eular, to regulate.conduct of hostilities when war existed 


120 


with a view to mitigating its evils. The law of inter- 


Bie On the concept of collective political’ legitimiza- 
tion, see Inis Claude, Jr., The Changing United Nations, (New 
York: *Random House, 1967), Ch.) 4: Jerome SUater, “The Dimnits 
of Legitimization in International Organization: The Organi- 
zation*“of Amerfe¢an States and the Dominican: Crisis", Inter-= 


naczona Organ zation, Vol. 25, No. 1.91969. 'pp.. 43-72% 


119 see Chapter VII. 


aes Schwarzenberger, International Law, Vol. 2, (1968), 
Dp. 36 6t, seq.; Stone, Legal Controls of International Con- 
Plier, e950), piei207 ete sed as Creen, “Armed sContitct.. War, 
and Self-Defence", Archiv des Viélkerrechts, Vol. 6, 1956-1957, 
pp. 387-438; Brownlie, International Law and the Use of Force 
byeotates,, mcOxtord 191965) 7 ebowett, Seli-Defence inginter— 
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national organizations adopted a different attitude; it 
seeks to restrict international coercion as a modality of 
politdical change. 

The Covenant of the League of Nations attempted to 
regulatetinesormte to war ‘ony theribasds of mudistinetiion between: per- 
missible and impermissible resort to war. The Covenant tied 
the obligation not to resort to war with the obligations to 
submit disputes between members to arbitration, judicial 


1,121 ands ue uct hes, 


settlement or enquiry by the League Counci 
to the obligation to "respect and preserve as against external 
aggression the territorial integrity and existing political 


122 As between 


independence of all Members of the League". 
members of the League, the obligations not to resort to war 
were limited and applicable to a period of three months after 
ani arbitral award, a judicial decision or the League. Council 


123 When the Council attempted 


report had been handed down. 
to settle a dispute between states, its report must be un- 
animously agreeable to all the Council members except the 
party or parties to the dispute. In the absence of a. unani- 


mous report, "the Members of the League reserve to themselves 


theL wighta ‘to ttake such) action’ as, they) considersnecessary for 


121 For a cogent analysis of the League's mandate in 


pacific settlement, see T.P. Conwell-Evans, [he League Couneil 
ineAction, (Londons Oxford University. Press, 1929). @Chmi2. 
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the maintenance of right and justice.124 Under “Artitele 17/7, 
the Covenant envisaged the application of the obligation not 
to resort to war to non-members of the League through a 

device of inviting them "to accept the obligation of member- 
ship in the League for the purposes of such disputes upon such 
conditions as the Council may deem just", +29 The Covenant was 
silent on the right of self-defence but it must be assumed that 
mémbers “reganded ‘this right ‘as part of she customary rule of 
international law, and, hence, that it was superfluous to declare 


skie Ghig {elas Covenant, 126 


ihe tcor rod lary. of ttwertobil Peaiton mot 
to resort to war for a specified period of time was the pro- 
visiontetiox tcol lective sanction for a breach jofscuchisobliga-— 


127 Resort to war "in disregard of its convenants under 


UWE. 
Articles 12, 13 or 15", by a state "whether a Member of the 
League or not", was declared punishable by an automatic appli- 


Gatton tol: tecon omic yl cf imeaniedalt anid’ dip loma tics tain tiionsi on 


the part of the League members who could also impose military 


nae initia w15- GIDE 


neo Art. 17(1). See Schwarzenberger, The League of 
Nations. and Worldo0rder,"C19396))), opp, 49—=50 esses 


wee F.B. Schick, “Peace on Trial - A Study of. Defense 
in international Organization”, W.P.0., Voly 2, No.l, 
March 1949,-p. 4,9 Bo0wett, Self-Defence in international law, 
COS 87,3, p. 124. 
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128 Evie aie es Cawiencer et © 


Sanctions -at thelr* own dist retion. 
be said that the only change effected by the Covenant was 
to declare war between states as a matter of international 
concern deserving collective international action, there can 
be no doubt about the significance of that change. 129 

Neither the Kellogg-Briand Pact!39 nor the United 
Nations Charter prohibited the use of force in all situations. 
Under both treaties, the principle of self-defence has come 
to mark the dividing line between legal and illegal resort 
to war. In 1928, there seemed to be a consensus behind the 
view that each state "alone is competent to decide whether 
circumstances require recourse to war in gelfadefense".--* 
Hreloes, =thePuspe tof. the worde"inherent: in?’ the U.N. “Charter 
is evidence of the customary nature of that right. In view 


of the fact that self-defence as a right under customary 


international law is auto-definable, the liberty of states 


aoe See R.LwfwAo, International Sanctions. .(bLondon: 
Oxford University Press, 1938); David Mitrany, The Problem 
Of International sanctions, (London: “Oxtord University 
Press, 74925). 


129 sir John Fischer Williams, Some Aspects of. the 


Covenant of the League of Nations, (London: 1934), pp. 132- 
SD. 


ene wnt. Shotwell, Warvas san Instrument oreNational 


Policy, (New York: Harcourt, Brace & Company, 1929), 


ou See Reservations to the Kellogg-Briand Pact of 
no Osean Omds SlO9 ep, oy .Ondner om one pal Un eGn Fed se ds Ores ti 
Green, "Armed Conflict, War and Self-Defence", Archiv des 
Volkerrechts’- Vole*6,  1956-195/, p. 410; 
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EOsresortntolwarsisestillesubstantial.», It.should, «however, 
be understood that the propriety of the initial act of self- 
defence can be subsequently reviewed by the Security Council 


if the voting problem of great power unanimity demanded 


LSPA 


undérrArticle.27(3)s6is*overcome. ThesU<¢N, Gharter makes 


provisions for collective sanctions directed by the Security 


Gouncil against."any,threat\to the»peace, breach of, the 


peaceeoreacteotsagyressiionu«a. Equally. important,is tbat. 


ive 5) 


unlike the Covenant, the Chartery subjectete Article 51, 


leaves? the) determination of what’ constitutes .a-threat.to 


peace or a breach of the peace to the Security Council 


134 


rather than to the individual State. In accordance. with 


Article 25, members are obligated to "accept and carry out 
the decision of the Security Council in accordance with; the 
Charter", While it is certainly true that the Charter system 


of collective security has broken down because of the East- 


135 


West ideological rift, the fact still remains that the 


constitutional law of the United Nations attempts to punish 


132 
See Judgement of the International Military Tri- 


bunald(Narembere)) Cmd M69644n (London: 1194604 epemo2 ;seWaldock, 
"The Regulation of the Use of Force by Individual States 

in International Law", Hague Recueil, Vol. 81, 1952 (II), 

per Vopebraerly, They baw Of, Nations, (1955), pols eet. seq. 


iS Siregohni Fie cherc®e Williams, Ropsscies Apr edo. 


134 FB, Schick." loc. eit; Brierly, "The Covenant and 
tne, Ciearter 4 bei. bela... L946, DD. oo —F4e ats ps. ove 


oe See Chapter V above. 
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aggression through the establishment of a central organizatim 
as a guardian of international peace and security, 16 
At the regional level, attempts have been made to 
constitutionalize obligations forbidding resort to armed 
violence except in self-defence and requiring pacific settle- 
ment of international disputes. 13/7 We may now consider 
whether the constitutional law of regional organizations 
represents any marked advance, a retrogression or merely a 
BESGaECEMENCTOL therposttion inathesv ona "Charter? 
Dhes2945oPact*of thelArabtleague: prohibitst" [ajny 
resort to force in order to resoive disputes arising between 


138 while the 


two or more member states of the League". 
Arab League members which resorted freely to force against 
a non-member state, Israel, in 1947 were in breach of the 
U.N. Charter, it®ctannot be said that they werevin breach’of 
the law of their regional organization which permits the 


interpretation that in relation to non-Arab members, the 


Arab League members assumed no formal obligation of peaceful 


TS© See generally, L.M. Goodrich and P. Simons, The 
United Nations and the Maintenance of International Peace 
and Security, (Washington: Brookings Institution, 1955). 


bes See generally, United Nations, A Survey of Treaty 
Provisions for the Pacific Settlement of International Dis- 
putes, 1949-1962, (New Yokr# 1966); Report of A Study "Croup 


on the Peaceful Settlement of International Disputes, 
(London: 1966). 
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settlement of¢disputess «However, “asithe obligations sof 

U.N. membership prevail over those of the League membership 
when both lead to inconsistent duties, the Arab League 
members cannot justify their action vis-a-vis Israel on 
theaground tthat titeis inet prohibited by stherconstitubtional 
fawaoththetnare gionalblorganization. thin any cases tilt emay. 
bessuggested that Article’ 5 of the Arab Pact should be inter- 
pnetediintrhe light rof vArtiele Limof tthe sl950 Collective ss elf-— 


Defence Pactt39 


under which the contracting parties "confirm 
their desire to settle their international dispute by peace- 
ful means, whether such disputes concern relations among them- 
selves or with other Powers". The post 1950 history of Arab- 
Istnaeliverelations tsuggests that this provision “isi Little 

more than a mere declaration of intention, 

The 1945 Pact authorizes the League Council to "medi- 
ate iin vallsdifferences which “threaten ‘to lead to war-between 
two member states or a member state and a third state, with 
a view to bringing about their neconemiaautene Ae Por ttle 


League Council to mediate in a dispute between a member state 


and a third party, the latter must accept the League \s giuris— 


diction.141 Perhaps inconsistently, the sPact vexcludes gtrom 
139 ext in Khalil, woo. Cit. VOlig2) NOG. 4370 pel OL: 
140 


Ate 6 ys. (Emphasis added). 


141 see Status of Eastern Carelia, Advisory Opinvon, or 


duly 2: She eo 2s SP iiuiddom, World Court Reports. Vol al” “pp 9190 
eee pe 204 J 
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the League's competence disputes concerning a state's 
independence, sovereignty or territorial integrity unless 
both parties to such disputes accept the Council's arbitra- 
tion. This is not unusual as it is customary in. treaties 
ef arbitrationttosexcludeymatters.of vital.state interest 


142 


£romathesxscopesot arbitration: Thus, if a state declares 


that a certain dispute involves its independence and 
sovereignty it can refuse settlement through the Council's 
aubcerations! linpanyucase, sthe clhatimothat thecdecision sot 
the Council made by a majority vote shall be enforceable 

and obligatoryeistan emptyeboast. The worst the, Council can 


dolifgeasipartyirejects thesCouncii's arbitral award /ors media— 


tory decision is to threaten such state with expulsion, 143 


In connection with the pacific settlement system of 
the Arab Pact, two further comments May be made. Feb s ta. 
while voluntary arbitration was accepted with reservation, 
the Pact designates the League Council, a political organ, as 


thesarbiera ls tcour ti. lt.is true that Article 19 Leaves room 


a See. J.L. Simpson, and H. Fox, International Arbi- 
tration, (london: Stevens, 1959)), p.l Set seq. Hudgon, 
Liternationda! Leipunake ,. (Washington sm 19a) gerci. 6-9 L.b. 
Sohne “The Function Of International Arbitration Today”, 


Hague, Recueil leevol. Pi08tet9ooeC I Aepp.. 9113. 


ae League of Arab States Pact (1945), Art. 18. Con- 
pare Art;94(2) o£etherU.NieCharter: “Ilfvany party! ito a case 
fails to perform the obligations incumbent upon it under 
a judgment rendered by the Court, the other party may have 
recourse to the Security Council, which may, if it deems neces- 
sary, make recommendations or decide upon measures to be 
taken to give effect to the judgment". See Oscar Schachter 
"Enforcement of International Judicial and Arbitral Decisions", 
Medial eles san VO lssD et oOO pp. S24). 


ry : 


siodsse # gnkazeacos eeaugqeth sonasequos: «'augeed) auld . : 
geoinu yiirgeiak Letroiiuzes so vIRgsewsyos, ,ooasbao qebak 
-stiidts a* thonuod, edt @gesse wetugeth sous odsetozag aed 

aoitesxd mk qgiamodaw> et 2b Be Lensumided eb etdiT (nots - 

teexeimk otstea, Letty to axes 2sat eabuloxe 02 sotiaratdas to 
eaxeLosb sipiea @ it sunt SAl cotseta tdxs to eqooe sit mor? 
bos aonshaggabat ett seviovat stuqetb otzsre> # 3ed2 
a'ikonved afd dguontds tnemelssse seutet ma55 3i ysngissevos 
to aoketosb ofg gait mivto ens nanan at _notisratéws 
sidasotoins sd Linde szov yitztotsm & qd sbew Stoavod edz 
uso Ltpnuoed edd taazow est -jesod yique ms et ysodagttde bas 
-stben to brawe LTarsidzs e'iItonyod sit stoe fez yixeq 8 tr ob 


c 
\ 


‘L oqotelvaxe doiw etade dove nstserds 03 at motetoab yro3 
80 oateye sdoemeljior otitseq eda datw sotsoeanoo ail: 47 

gexi? -sbem od you esapnuea teditvit ows sean dash oda 
ooLtevrees® dtiw berqesoe, eaW noldaziidis yrsinulov eitdv 


ee ,negrvo isatgtiog & ~itonved sugsed ada estengtesb saef ed3 


hoot gaveod OL Sip taxa sadd outs et 11 «."aunoo"” Lazaidzs eit 


~bdsA A tasubssag eee ~xot .H bas nosqmie .d. L .892 £016 


~~ foabak 5 et oq ,(@tOLl ,aasyere :aobmod). 
Ait) pe aD :qorgatdesW) .s nudtazT Iss $3 | 
. vBboT noksess tdaa Lanoltisaxretal to motjoauvi 6 a 


.ELE-@ ,qq (1) Cael ,80L .LovV Ltevoed sugei 


> 


-oD .8L .3aA ,(@0OQL) 3004 02032 datA. to sugsed edt 

peso 8 of YIt8q Yaw 21" saeszedd 4.U edt 2o (8)4e. yaa as 

sobau 3% soqu tnedmuont- -emolssgildo ed2 mr0tz98q~ 

evel yan yIreq zedse eh <itue) edd yd bexobast onde +e : 
ooReges os swe 32 gts s Ly pang ak oy ea z 


a 


a. <sajnoe doe ahaa 998 . Gk yt ede o7 39eT39 
aM enotetood (ae rol far a7 tegoksean o 
J TY Age-t ad oe ers 

wT APL re i a ; Ae Dek 


i, 


285 


for the possibility of constitutional changes intended to 
accomodate the establishment of an Arab Tribunal of Arbi- 
trations s butrrthiss has« yet. tomcone about. 144 Second, the 
Arab League members deliberately rejected judicial settlement 
as a proper method of peaceful adjustment of intra-Arab dis- 
putes, an example which African statesmen at Addis Ababa 
were ftonpfodilow! almost*twon.decadesitilater?ysnThusferight strom 
the beginning, the Arab League has lacked the method of 
judicial settlement of disputes based on the rules of posi- 
tive international law. 145 
Under the 1950 Collective Self-Defence Pact, the 
obligation undertaken by signatories "to go without delay 
topthe aid of the State,or States apainst whieh... an act 
of aggression is made" follows from the acceptance of the 
view that "any [act of] armed aggression made against any 
one or more of them, or their armed forces... [is]... direc- 
ted against them ali".146 the Pact makes self-defence a 
Degalsduty but leaves it to each signatory to decide: for 


itself what action it deems necessary. Dna yal CwWerOre Tu) Clr act 


that self-defence:under the U.N. Charter is an inherent right 


144 g, Foda, The Projected Arab Court of Justice), 
(The Hague: 1957). 


145 M.F; .Anabtawi, Arab Unity in Terms of Law,)9(1963):, 
p. 82 et. seq.; Foda, op. cit., Ch. 24 


146 Dstt! qcic Compareekio, Ireaty, Art. os North Attantic 
Treatyee art. 5; Warsaw Pact, Art. 4. 
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and not a legal duty, 4? 


there is,much to, be said,.in, favour 

Ohuthesvidwothat any treaty .which) makes self-defence. a 

legal duty creates obligations beyond the scope declared 

under Article 51 of the U.N. Charter without, of course,in any way 

infringing the Charter which nowhere forbids self-defence 

Deriee madera legal duty: —fteierwrurthersto be notedsithnas the 

1945 Pact explicitly envisages joint defence against members 

of the regional organization. 148 
thes Council of Hurepe is’ net a collective Securiay 

system. Its Statute -expresciy excludes’ matters Yelatine to 

deience from tts, Cons tau tional competence. 149 Geis shah SUS) 

the Councit® of Europe had no machinery Lor the paciive 

settlement of disputes between its members. The European 

Convention for the Pacific Settlement of Disputes drawn up 

0) 


Bay ee awh lists methods of paciitce settlement or "dicpures 


ie thtsworder; judichal settlement, conelllation and ano7 t— 


ration. The order is not hierarchic.}°! The Hien Contracting 
ty fy ° Wt 4 f ° . 
Schick, Peace on Trial - A Study of Defense in 
Demat Lona Ore ante tion. Ws k «0, 9 VOlegm ry, OOrmleeog 


pp. L-44; Kunz, “lndividual and Collective Selt—-Defence in 
Ants cver Ie ofeuihie: Ghaigt exe lowe tire: wWinited wat irons yupArlkeu leer 
Vode eles 7 pikes 1.5). 


148 art. 6. Compare “Rio Ireaty,sAGE. J. 


Waele Cay ack eneetoes srarutcc Onda 0S. 


P50 Text in Bubopean Yearbook, “Volwes, 19595 spp. S47 = 363) 
PaGae labo Oboe O,) DODO pp. 2204. 

ee Acricles 22). .a4e). Le Gt ether L940 e Sta tatene see 
generally, Jéan Saluion, “La Convention Europeenne pour le reglement 


pattmique des ditterenda , R.GuD.i;B., “Vals 20, 19595 pps 21-54. 
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Parties undertake to submit to the judgment of the International 
Court of Justice all international disputes which may arise 


sy 


between then, and to comply with the decision of the 


Internattonal Courteofudusticedcorttheraward ot-thesArbitral 


Tribunaltin any dispute. 1°3 


in Artdcler39(2)0.thesCGonvention, 
idkes the UsN.«Charter;rstipulates:a"1feonesof thet parties to 
a dispute fails to carry out its obligations under a decision 
ofaithe Internationale Court ofeJusticesorianlawardeote the 
Arbaitral Tribunal,jthenotherepartyl to therdisputesmayrappeal 
to the Committee of Ministers of the Council of Europe. 
Should it deem necessary, the latter, acting by a two-thirds 
majority of the representatives entitled to sit on the 
Committee, may make recommendations with a view to ensuring 
compliance with the said decision or award". As the recom- 
mendation of the Committee of Ministers is not binding, 1>4 
the only effective weapon in the hand of the Committee is 
suspension or expulsion of a recalcitrant member, !>> a pro- 


cedure that leaves the dispute which provoked it unsolved. 


The Covention also sets up procedural rules and machinery for 


152 4 contracting State which accepts the compulsory 
Jurisdi@tion of the World Court under Article 36(2) with 
reservation is permitted to make the same reservation to the 
Convention. = “Article 3504). 


153 Arie Lee 39% 


154 Robertson, Op. Cit.,  p. 26 et. seq, 


1? Art del ends of the W9u0e Statute. 
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thieitad)) wetmemt foRidispu tes abiyaiconci 11 ation and tar bist raddion . 


The OAU Charter nowhere expressly prohibits the use 


of force by member states in their international relations.!°°® 


The principle of absolute dedication to the total emancipa- 
Blom 10t asthe «Africanstexyuictories, which ane sstdsil dependent? / 
seems to imply, however, that the OAU members believe and 
are convinced that it is legally justifiable to use every 


means, including force, if need be, to liquidate colonia- 


Aye! 


lism. The OAU is not a collective self-defence arrange- 


nent-vin tthe commonly "accepted sengey that Ls stotsiay,; Li has 


no machinery for dealing collectively with armed aggression 


against "the “territorial “integrity of a sienatory state. 19 


This should not be interpreted as meaning that the regional 
organization cannot legally perform the function of collective 
self-defence. It is true that the OAU Charter does not men- 


tion the right of self-defence; but this omission does not 


15,6 The OAU Charter, however, frowns, at “political 
assassination" as well as at "subversive activities" on the 
part of neighbouring states or any other states. Article 
3(5). See also The Accra Declaration on Subversion, especially 


paragraph. J#® Texntiiinm Internattwonal Legal Materials, Vol. 5. 
LOO ep Damo 6 — 159 


seal OAUs Chavtcer, Atte 3 C6). 


pon See Chapter VII below. 


159 at Addis Ababa, the Ethiopian Emperor pleaded in 
vain for the establishment of a collective machinery for 
dealing with armed aggression against any African state 
Sigiratony—tor-they Charter. -sceewEmperor Haile Selassie: 1; 
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; ‘ : 0 
mattertas thetrighteis inhérenteae However, there does 


exist a collective machinery, the notorious Liberation 
Committee, for dealing coercively with political regimes 
that perpetuate colonialism and deny the right of self- 
detetmination» tovthesblackimajoritiess in? SoutheAtrica; 


161 


Angola, Mozambique and Rhodesia. thet@degailany “ofthe 


activities of this Liberation Committee will be examined 
later in this study, >°? 
With regard to the obligation to settle disputes peace- 
fudlySethenOAUrCharter)\ calls foratheyestablishment ofa 
ConmissionsofaMediation, Conciliation and Arbitration.1®3 
Theeso64eProtocol, Swhiechidseantdntegraleparttet thetcon- 
stitutional law of the OAU, sets out procedures and machinery 
164 


for the pacific admustment of disputes among member states. 


What is most significant about the processes of pacific settle- 


— See Chapter IV above, 


he Organization of African Unity, Basic (Documents of 


thes Organization, of African! Unity,« (Addis)Ababa, 1963)),upsna8. 


ae See Chapter VII below. 
a Oui U ae Cheabte nn, Ant. .b9% 
164 


Text in International Legal Materials, Vol. \3, 
1964, poe 1116-11245, For analysis of the Protocol, (see 


T.08 Eltas.—"ThesCommission of Mediation,” Conciliation” and 
Aroveratton oc the, Oreanivationus Of Aurtcan Uli Ly s. ben Oe kmplin, 
Votce a0," 1964.8 pp. Ss6eno4s DIV. “Degant © Commissions of 
Meditation, Conciliation and Arbitration of the OAUY, Revue 


Egyptienne De Droit International, Vol. 20, 1964, pp. 53=80. 


astges Leaotstiog daw vlevioreed’ La ttid aes lubeumal 


tien te sigttleia qasb) bre, meratnofos sasusequeqiseds 
_parsta dsyot nt setsitotsa dosld eds 03 sotsantmreseb 

od? to estiagel #dT Lal creashods’ bas: ouptdmasoM ,sfogaA 
Leaimaxe ad ILtw sesatamed sotiezsdid ati to asizivisos 

Saf vouse etds at soda 

~soseq restuqetb sizise of notangtido edi o3 breget ‘ag tw dank 
o 10 taomdetidstss eda tot ailes t9%xed9, JAO od3; avilvd 

Cal eo¢tastandsA bas notseiilioned ,soLbtstbem..20 aokeokamod 
-nop od2 2o aaaq targedat ss et doidw pLovososd s0UL edt 
qventdsem bas astubenorq avo asse «AO edt 20 wel faaoksuatss 
8!I sosate s9edmam- gmoms asjuqeth go. dn0msauebs otitosg) edd s08 


asigiss x2tttoegq to esunsoorg of2 Juods ¢oeotiiagia taom st tad 


.evods Vi -sedqadd nag COt oe ee 


far da 


to a2.a8 ery cok skasd . dinv ape to Shs eee pety | 
8L .a 2 tf ,ededA et bA) ,yat tA 


woled. r1v seaqed9 ae2 oat Hb jail fe 
oe 


~eL s22A .restedd Pattee ,.0 £88 a vy 


» i 
4 ‘ 


oo Lid Yok t x 1 os ’ | 20 fmae a ’ 
) A bi halal at Fae od are t eer bee 
-08- ‘OG et 08 Fa Tatofs i: 13 8 


r. MeL 


. 4 Oars ern 


par _ 


2z9'0 


ment of disputes elaborated in the 1964 Protocol is the 
rejectloneofuthe judicialimethod* of *pacifie settlement’ of 
intra-African disputes. Perhaps to emphasize the rejection 

of international judicial process, the OAU Charter expressly 
designates the supreme political organ of the regional 
organization, the Assembly of Heads of States and Governments, 
asp thesauthonitative tinterpretertoftther constitutional: Law 


165 In relation to non-members of the 


OfSethenorganizarion ; 
regional organization, especially the regimes that repudiate 
the Anricantlantiscolontalict ideology; thetgenmeraivblack 
African sentiment was expressed by Taliti of Tanzania in a 
speech before the Sixth Committee of the United Nations in 
1966: "“Butethe African States could not ‘be expected ‘to tagree 
to negotiate indefinitely on disputes arising out of the 
existence ton itheir continent tof vcolontal idominatvon P*racism 
and apartheid, particularly since certain Western Powers were 
seeking by double dealing to prevent any progress in the 


166 


Matter”. The OAU Charter certainly envisages the necessity 


of non-peaceful relations with some non-"African" states that 


practise colonialisn.?®/ 


uGD Oras Charter, Arty 27. 


166 G.A.O.Res geist session, Sixth Committee ~w.934th 
Mic. November 2 sloOG. ps 200, a sO pune Repracoatative on 
Zenpra=cohipanvatays “kptd,, II8th Mtg., November: 23.) 1966); 
Dae 2o0n 


167 Boutros-Ghali, "The Addis Ababa Charter", Inter- 
Hettonal Conciliation, No. 546, 1964, “pp. 31-58; 
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The undertaking to refrain from the use of force except 
in:self-defence is part of the international constitutional 
law of the SEATO, NATO, ANZUS Treaty Organization, the CENTO, 
the Warsaw Treaty Organization and the oas. 168 With the 
exception of the OAS, these organizations have been esta- 
blished primarily to perform the function of collective self- 
defence against an aggressor outside the appropriate 


"region" ee 


structured) principally, tophandles extrasregional 
problems, they lack institutional procedures and machinery 

for the pacific settlement of disputes arising between member 
states. It may, however, be argued that it is: not techni- 

cally impossible for these collective self-defence organiza- 
ELOnSeiLoa bes converted intolhad hocapacitice settlement agencies.1/0 
The law of the OAS is certainly the most elaborate of all in 
respect: of the meticulous care with which it sets out the 
procedures: and, rules’ governing the pacific settlement, of: dis- 


Lea 


putesicaThea Pact ofa Bogota, (1948), synthesizing the various 


ase Manila Iveaty, Art. Is" North Atlantic Treaty, Art. 
io Warcawepact, Art. «ls ANZUS elreaty,. Art. 1 CaN lO. 
Ace Os eRLOT Treaty COAG) uArt. le 


169 See Beckett, op. cit.; Starke; Ihe ANZUS Treaty 
Alliance, pp. /6-82. 


te Davide Davis Memorial. Institute of International 
Studies, Report of A Study Group on the Peaceful Settlement 


Of International. Disputess;.(lLondons) 1966); p. 25% 


Eye Text:in F.V. Garcia: Amador, The: Inter-American 
System, (New York: Oceana, 1966), p. 389 et. seq. 
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Arbitration and Conciliation treaties among the American 
Republics under the rather loose Inter-American Systen, 
details rules governing procedures of (1) Good Offices and 
Mediation, £(2)) Investigation vandsConciliation; "Arbitration 
and Judicial Process. It is hardly necessary here to examine 
these various methods of pacific admustment of disputes. 
Attention should be drawn, however, to the fact that, unlike 
the Pact of the League of Arab States and the Addis Ababa 
Charter, the OAS Treaty on Pacific Settlement accepts judi- 
cial process as a method of peaceful settlement of disputes. 
Rather than create a regional court, a proposal supported by 
some Latin American Republics but consistently opposed by 


ez 


the United States, the High Contracting Parties accept 


“the ejurisdietion of the. [World] Court as compulsory ipso 
facto, without the necessity of any special agreement so 


long as the present Treaty is in force, in all disputes of 


juridical nature that arise among them".+/3 The International 


Court of Justice is empowered to decide whether or not a 


panticoular dispute (fal lsi within ithe tdomesticijunisdidtiion of 


174 


a state. The undertaking to refer legal disputes to the 


172 w.o. Hudson, International Tribunals, (Washington: 


1944), pp. 175-179; C.¢. Fenwick, The Organization of American 
States, uvasahineton: 1963), pp. 208-213. 


173 pact of Bogota (1948), Art. 31. 


174 peru and the United States made reservations to the 
effect that they salone’:-have ,competence to define ‘and deter- 
Mine twhatwumatters Efallewithin Atheiy domestic jurisdiction. 
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judicial processes of the World Court has been largely 
ignored. Cuba in 1962 proposed that the legality of the 
Punta del Este sanctions imposed by the OAS, and of her 
exclusion from the regional organization be referred to the 
World Court for an advisory opinion. The three OAS members 
in the Security Council spearheaded opposition to such a 
procedure and succeeded in securing its rejection by the 
Counci1,?/> Besides the principle of compulsory jurisdiction 
ofstheWorld Court, tthe iprinciple tok compubsornyearbitration 
is recognized in cases where the World Court rules it has 

no jusisdtictionrto hear rand éadjudicate a idispute a) .0hiparnti= 
cular relevance for our immediate purpose here is the pro- 
vision which requires all international disputes arising 
between OAS members to be submitted to the peaceful proce- 
dures elaborated in the constitutional law of the regional 
organization before being referred to the Security Council 


of the United Nations 260° 


On a purely superficial considera- 
tion, sone: imay tbhectempted ito sdoubt sthe, full tcompatibal ity iof 
Artal oleataa) of the-OAS: Chamtex with Article 35(1) of the 

UN.  Chamt ermteblit eshoudld che thomne ain tmimidithar eAct deme. 235 Gi)) 


of trhesU sw. Char.ternrtisita iconstittutlonalberighe lio be texercised 


at the discretion of member states. As it does not create 


RISMTN “Doce e/Pv.998, March 23, 1oo2. "sea Chapter 
VII below. 
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a legalkeduty, there#is-nothinge Inconsistent with the USN. 
Charter if members of a regional organization like the OAS 
willingly agree among themselves to limit their right under 
the Article:so long as, by so'doing, the rights .of other 
U.N. members are not interfered with. An OAS member which 
voces first before the Security Council in the eventxo€f -a 
dispute between her and another OAS member is in breach of 
the OAS Charter. If the same member state goes first to the 
OAS, she is in breach of neither the OAS nor the U.N. Charter. 
The abeoverinterpretation is’not invalidated by™Articile’ £37 
of the OAS Charter which states that "[n]Jlone of the provisions 
of this Charter shall be construed as impairing the rights 
and obligations of Member States under the Charter of the 
United Nations" in so far as under Article 23 of the OAS 
Charter members have willingly agreed among themselves to 
Pimiteecneireright tinder. Article 35¢1) of "thesU,NS Charter, 
and, furthermore, as Article 23 neither involves limitations 
One. the obligations,of U.N. membership nor interferes with 
the rights of non-OAS members. 

The establishment of regional organizations under the 
permissive provision of Article 51 raises issues which can 
be formulated into the following two propositions: both 
propositions relate to the question of the legal compatibi- 
iity¥of=theseccollective seli-defence organizations and 


theiteattivittessto’the Charter.of the United Nations. 


Ga) SGhegclaim that Article 51 does not-permit: regional 
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organizations for collective self-defence in advance 
of an-armed attack. 


This claim was advanced by the Soviet Union in 1949 
as part of her argument that the North Atlantic Treaty is 
incompatible with the United Nations Charter.!// tt is 


systematically formulated by the Mexican legal scholar, 


Castaneda, in this manner: 


the; creation of permanent agencies of eollectiveyderence 
represented quite a deviation from the system esta- 
blished by the Charter. Self-defence under Article 5l 
of the Charter was thought of as a real exception to 
the essential principle of an orderly .co-existence.... 
Therefore, its. scope was. limited to a-simple- initial 
and provisional action against armed attack.... 
Collective defence was never conceived of as a substi- 
tute for the collective security system of the United 
Nations, nor was it thought that a right granted to 
the states for oo eae cases would become a duty 
through treaties.1/ 


This view should not be taken seriously. in thertirst place, 


Lipase rieult pio underetand why, if Articles iapermipeyseit— 


AES) 


defensive action by any single state and expects such 


Btate to prepare, foraiter it. should: ber d INecitimatel for) the 


1779S) WP Bul leting Vols®6." 19049. pu Sn Ose Rene a JARs 
Documents on International Affairs 1949-1950, pp. 14-33. 


aah Jorge Castaneda, Mexico and the United Nations, 


GNiew Wonk taiL05 8)i.g D.9 53,54 Seer al.cioe FOR. Schicks thes North 
Atlantic Treaty and the Problem of Peace", Juridical Review, 
19.0) auD PD ewtiois. wi0c. 


Tle The interpretation of Article 51 as making the: right 
of self-defence available only to U.N. members ignores the 
fact that the right of self-defence is’ "inherent" and, thus, 
exists'independently. of the U.N." Charter. ~ For’ the view that 
the right is available: only to. U.N. members, see’ R.A. Falk 
(edi), Vietnam and International. Law, (Princeton: 1968). 


Ppp. 36=37. 
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same state and its allies, even if organized in a regional 


180 


arrangement, to prepare for self-defence. It may be said 


that the establishment of a collective self-defence organi- 
zation is not in itself an exercise of the right of collec- 


tive self-defence but a preparation for the exercise of that 


ot 


tight; Second, the best argument in support of the view 


aceepted here sis cehefpotiticalsand sptacticalgoneathatethe 
delegates at San Francisco placed it on record that they 
understood Article 51 as preserving regional organizations 
which were already in existence and those which might later 
be established among states with common security interests. 
The delegate from Colombia, Camargo, in a statement supported 


by fifteen Latin American Republics asserted that "the right 


£20 See Green, "Armed Conflict, War, and Self-Defence", 
ALensvades. Volkerrechts, Vols (6. 1956-5729. 450% 


181 Kelsen, The Law of the United Nations, (1964), 
p.- 915; Bentwich and Martin, Commentary on the Charter of 
the United Nations, (2nd Ed., London: 1969), p. 107; McDougal 
and Feliciano, Law and Minimum World Public Order, (New 
Haven: 1961), p. 246; Schwarzenberger, International Law, 
Vol. 2, (1968), pp. 35-36; Eagleton, "The North Atlantic 
Herencte Seaet.. Cisls £ cA ay gO gi a, NO ee 1 LOAD fey a 
collective self-defence is legitimate, it must surely be 
legitimate to organize it and plan it in advance". Contrast 
this view with that of Julius Stone: "The mere fact that the 
words of Article 51 do not exclude: preparation from its ambit, 
does not mean that preparation is included within its ambit. 
And unless preparation is so included, it may remain forbidden 


by other Articles of the Charter". See Legal Controls of 
International Conflicts, (1959), p. 262. This view overlooks 


the principle “formulated in The §.5. Lotus.case»to the, effect 
that, under international law, everything which is not 
expressly prohibited is permitted. See Hudson, World Court 
Reporte, Vol..2, (1935)5 ps, 20st pe Ao. 
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OPedetenseM is not linited™to the cotntry which te “the direct 
victim of aggression but extends to those countries which 


have established solidarity through regional arrangement 


L382 


withtthe country directly attacked", and, therefore, 


Ultelne tbatin \Amenican countries understood... that "the 

origin of the term 'collective self-defence’ is identified 
with the necessity of preserving regional systems like the 
183 


Inter-American one" The delegate from Egypt made similar 


184 


claims for the Arab League while the Australian repre- 


185 Reo wasaithe 


sentative advanced a similar interpretation. 
understanding of. the French delegate, Paul-Boncour, that, 

as far as repression of aggression was concerned, "the text 
indicates the right of the signatories of regional under- 
standings or treaties of mutual assistance to act immedi- 
ately”, 186 lt is also *pertinent to-draw attention 60 the 
explanation given by the Committee of Jurists when it decided 


against placing Article 51 under. Chapter VIII as a separate 


sectionwe Placing the, article after Chapter Viilj=iteexplained, 


Eo. Mocs oe ll 0 Dane Cale O-e Docweodamelor 
pp. 680-681. 
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W@ibghewhave the effect there of Limiting, the right. of self- 
detence only to repional arrangements, thus depriving a 
State Whech  wWasenot!a perty,togsuch artancencnt, of that 
right", 287 Pingliy We veteran of Sam francisco, “Auemralia’s 
Evatt has written-that Articel 51 was demanded because “it 
Was sessenGial thattthere should be [ali clears rmecoondtion, of 
Bhe ehieght of a country to defend dtselr acedinst aeeression 
ang toreall its" iriends to its assistance, under Yegiional or 


188 


other. defensive arrangements". Thus, “there ds conelusive 


evidence that the delegates wrote Article 51° because: they 


wanted those regional organizations which they had established 


on a permanent basis or which might later be established to 
benexempted from the authorization principles or Ar trcie woo 


in the event of an armed attack against any of their members. 


Po eceeNDy4 550/100 USNC eNO sccm my mn = 


mes Have Evatt, the United Nations, (Cambridge, Mass. , 
Harvard University Press, -19048)) p. 28. Ther British Commen— 
Latyeom tne Glarter 2b also ans truvctive, Li sbates s amut 
self-defence may be undertaken by more than one State at 
a time and the existence of regional organizations made 
this yrieht of special Gmportance to some. states whale 
special treaties of.defence made its explicit recognition 
LHpOmGon teaLOmCmNers. —“ACCOrding ly the wr elite ss cavie teste 
LUGLVEAwa ie obates OF ho COMmbinatlon OS tates to macr sunt! 


the Security Council dteelf has taken, the necessary meacures 


Cmd. 6666 (1945), p. 9. 


cae Compare McDougal and Feliciano, Law and Minimum 
World Pubplie Order: The Legal Regulatton of internacional 


Coercion, (1961) ) pe 2355 Neuyen Quec Dinh, “la LegitimelDetence 


d‘apres la Charte des Nations Unies”, R.€.D.I.P., Vol. 52, 1948, pp. 244- 


246. 
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(b) Thevclain that no state tnvinternational Jawvthas*a right 
of "self-defence" in respect of an armed attack upon a 
third state. 

The argument in the preceding section assumes that 
there is no reason why a state, in coming to the defence 

of another*’state*is*not defending vitself; “The question may 

well ’be asked whether Articles Sl&eeany invinternational law, 

extend the right of self-defence to any state which is itself 
not directly threatened with attack but which goes ahead to 
help a state exercising its right.of-self-defence. Bowett, 
for instance, has expressed the view that "[t]he situation 
which the Charter envisages by the term [collective self- 
detence |"iss2.*aesituation = intwhitheeach*particdipatinges tate 
bases*+its*+participation in the collective action’ on its’ own 
right of self-defence. It does not, therefore, generally 
extend the right of self-defence to any state desires to 
associate itself in the defence of a state acting in self- 
derencevee e For Bowett, the right of collective self- 
defence rests upon two fundamental requirements: "firstly 
that each participating state has an individual right of 
self-defence and secondly that there exists an agreement 
between? the] participating states to exercise their. rights 


collectively".1?1 


190 Bowett, Self-Defence in International Law, (1958), 
Die loo LFore a. cimidar View, See, StONG 20D. Cl Ue amepemeaion 


191 Bowett., ibid. ps ZOd me Pot, ag poweniul criti quer ot 
the first fundamental requirement, see McDougal and Feliciano, 
Law and Minimum World Public Order, (New Haven: 1961), 

Pp.) 247-2 5:3), 
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The main problem which Bowett's first fundamental 
yequirement raises,isiwhether. the actual violation of the 
legally protected rights and security of a state is the sine 
qua non of a lawful exercise of the right of self-defence. 
Ligluitvinovewas 'rightyinsvasserting rthat peace, \likeawar,uis 
indivisible, then any state coming to the assistance of 
another is,,acting in self-defence.!92 It has been persua- 
sively asserted that "the legality of the exercise of the 
right of collective self-defence depends on whether the state 
in whose favor it is being exercised has a right of indivi- 
dual self-defence. In consequence all further legal problems 


concerning collective self-defence depend on the problem of 


193 


individual self-defence". Besides, no scholar can, in 


all seriousness, afford to ignore the fact that many nations, 
especially the powerful ones, consider their "zone of security" 


or "power frontier" as extending beyond their recognized terri- 


194 


torial state boundary. It is submitted that a state in 


192 Green, "Armed Conflict, War, and Self-Defence", 
Archiv des. Volkerrechts. Vol. 6, 1956-575 p. 4345 e Thee tact 
that such action has not been so described does not invalidate 
tte Mor alter ts character ae such... (lt) tal veewitnd ne the 
scope of self-defence..." 


193 josef L. Kunz, "Individual and Collective Self- 
Defense in Article 51 of the Charter of the United Nations", 
Raper eeo or ale MOLT pr 87 5. 


194 See, for instance, Kenneth Boulding, CGontlict and 
DerencesrA General Theory, (New York: 1962), pp. 265-266 
for the ¢oncept of “critical Doundary'’ in international 
politics and security. For the notion of "power frontier", 
consult J). Beoreawcett smelmtervembtion gin Tntrernational. Law: A 
Study of .Some Recent Cases", Hague.Recueil, Vol. 103, 1961 
(IL), pp. 348-349. 
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modern conditions cannot wait until its legal rights have 
actually been violated before exercising its right of 
defence... If-a State X becomes. convinced that an attack 
by Z upon a strategic state Y would have detrimental con- 
sequences for X's security, state X can not only exercise 
its anticipatory and inherent right of self-defence by aiding 
StatenY thatchas®beecomervasvietim of van armed attack or 
tntealenediwathPansattatke »buttwantalsovexerecise@fts “riche 
of preventive self-defence to attack state z.195 I£ state 
X can act in this manner, there is no reason why states A, 
By gand|Cywhich aresftriendily to Y cannot similarly act if 
invited, by.Yay) Thussainethe words sof dMcDougaltandeteli ¢tance, 
via ltets onot..spansatomisticwindul vy finto ythe fexis tence tox 
an "individual right" to self-defence in each component 
member of a group-claimant, but rather a determination of 
the reasonableness of coercion by the group considered as a 
unified whole, as a collective "self", that is demanded by 
basic policy anid prescription". 196 

Bowett's second fundamental requirement for the legi- 
timate exercise of the right of collective self-defence, is 
equally open to:qritticism. There is nothing in the U.N. Charter 
to warrant the view that unless states organize in a regional 


arrangement: the right-of collective self-defence cannot? pe 


FP See Chapter IV above. 
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Gxercised. As Beckett rightly poimted out, “while Sitates 
Lorning mart of 2 region and lanked by regional arrangements 
may engage in collective self-defence, those which are not 
in the same region or not linked by regional arrangements 
may do the same", 1? 
Theckeyiseto “the legal compatibility of resionel organ. - 
gations (specifically established to perform the funietion 


Gofecoklective self—detence) with the law of the United 


Net@Eons Mies 2n ~Ehe= manner in whieh the casus foedesr: has 


beeny sormulated.» It ie to this that the -remainane part vot 
this chapter addresses itself. 

ties casussioederids of the regional arrangementa, undex 
COncieeratton tassdetined ssimenily ditrerentidy. but aneeach 
€ases the’ use of the term "armed attack" indicates that 
COnSsiectency wetm erie. lettenm of Article Sos ote themU aN sCnatte rs 
was intended by the draftsmen of the various treaties, 178 
Regional collective self-defence agreements usually demand 
EVONItyYpeSs Gl COmmitmentcs from thelr signatories, namely. athe 
SonmL tment to comsult, and the obligation™ to) comer to the 

198 


2 * 2 > a 
aeogtretance. of the victim Of an armed attack. Wi CMheicSu@ ie ete 


Of the lancer Obliecation® Varies from treakys to treaty. —Con= 


vel Be@ecke 2 tr sO Din Cut 


HG) Green sUneet ciivendes: 
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Hin, Cini, Ee ae 


ey Bourros-Chali,, Gonuribubilonsa Une Theorie Generale des 
Miiianees, (Paris: 1963), px 34. 
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Siden, fins t, thes leyaledauty to consult. This duty arises 
if, in the opinion of one of- the signatories, a. threat of 


armed attack or a danger to the integrity of the territory 


and political independence of any signatory party exists.199 


The purpose of ‘consultation is not necessarily to agree on 
the measures which should be taken for common defence. For 
histance, the constitutional law of the North Atlantic derence 


system establishes no precise legal duties beyond consulta- 


200 201 


ton. This is the position under the ANZUS Treaty and 


the-Manita Pireaty.)) The latter calls upon member States’ ‘to 
consult immediately "to prevent and counter subversive 


activities tdirected from without against® their: territorial 


1202 


ibe gS naky. cand. (po liiriical® sitapid ity without’ dndicating 


obligation beyond consultation, although the American com- 
mentary on the text expresses the view that the purpose of 


consultation is "to agree on measures to be taken for the 


199 Manila Treat vys Aces 25 NOrch Atlant vem lec ey s ertit 
53 Warsaw Pact, Art. S¢ ANZUS* Treaty, Art. 33) Rio) Treaty, 
ts E74, 


Ey Gmd. 7692, Events Leading up to the Sienaturevor 


the, North Atlantic Treaty with a, Commentary onthe, Text, 
CGiondon 1949), p25) Goodhart, “Ihe North Atlaneic, Treacy 


of 1949", Hague Recueil, Vol. 79, 1951 (II), pp. 221-222; 
Sehwarzenbergers—"The=North Atlantic Pact, W.P.0., Vol. 2, 
NOt pele. epi okZ 


208 Avi. 3s Starke, Op. Clits, spp. iLO, eil2: 


Aye Art. 2, 4. See Ralph Bradbanti., The Southeagt 
Asia Collective Defense Treaty", Pacific Affairs, Vol. 30, 
LOS7 pp. oe=o4). MoM. Ball, “SEATO and Subversion’, 
Political Science, (Wellington: N.Z.), Vol. 11, 1959, 
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2 : ; 
common defense", a Under the Rio Treaty, when a signatory 


State Paces threats tO thesintercta ty ot 1ievterritorys or 
political independence consultation is obligatory “in order 
bO.apree on the measures which. must. be taken in case ot 
aggression to assist the victim of the aggression", 294 Nive 
is;not clear from the language of Article 3 of the Warsaw 
Peet (whether consultation in) the event) of sai threat of-arned 
attack on a.signatory state leads to’ obligation to agree to 
de somethings “The Article statess thate consultations is 29 win 
asvieweto providing for their joint defence and mad nteinaine 


peace and security", 29> 


It should be emphasized that the 
duty to consult when aggression is threatened, as well as 
preparatwen for seli-derence, is withine the Wlettereot Anraecle 
Siow ether U.Nie “Chay tex. 

The commi/tment of members to come to the assistance of 
their allies which have been attacked appears to be much 
stronger in some treaties than in eeneves 2 iOme Ol tine 
collective defence systems examined in this study is the 
ObLication to assist-a victim of armed attack ass ttonp ac 
it is under the acer Lreaty which provides For automatic 


"military and other aid and assistance “to any signatory, sub-— 


203 R.1,1.4., Documents on International Affairs 1954, 
p. l64, 

pe Race, pu Oe 

ie 1 Boy Oe 

aks Boutros-Ghali, Contribution a une Theorie general des 


Alliances, (1963), p. 59, et seq. 
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206 Under the Manila and 


ject+to,an,armedsattack.in.Europe. 
ANZUS Treaties, for instance, each party merely recognizes 
that an armed aggression against any of the parties to the 
treaties constitutes a.danger to its own peace and security, 
and undertakes, in that event, to act to meet the common 
danger-«in;accordance with its-constitutional processes. “97 
the. freaties,»Lleave vit ,to.each member»to decide for itself 
whether aggression has in fact occurred and what measures 

Le ywil } taken aus The .absence sof saglegal. duty to aid a victim 
of attack may have created defence systems on which members 
cannot comfortably rely, nevertheless it serves the important 
purpose of bringing both treaties into consistency with 
Article 51 of the U.N. Charter.*99 It should be noted that 


210 MAAN 


unlike the Warsaw Pact or the Rio Treaty, Rete r the 


Manila nor the ANZUS Treaty contemplates collective action 


to meet a common danger presented by an armed attack on one 


Z08 APCS SS Ve Crd > 27599 = Chondom: ie MoS aos) eo 40 ee 
BEChett, Op. City, Dis. 25% 


as) ANZUS. Treaty, Art. 43 Manida Treaty, -Art...4@)). 


acs R.al.L.A.,, Collective Seli-Detence in South sbast 


Asia, »Glondon: 1956), paal33 jStarke, ANZUS Treaty Atl iance, 
(1965), p. 124. 
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of its signatories beyond and subsequent to the initial 
measures already taken individually. 

Thee formulationiof£. the seasus .foederiis fin the North 
Atdanti¢eTreatyjathe RiotTreaty tand sin ‘the “Warsaw “Pact 
appears to create a-legal duty for the signatory states 
to go to the defence of a state which has been attacked and 
which has requested assistance. To the extent that this is 
the case, these multilateral treaties may have created 
obligations beyond the scope of the U.N. Charter obligation 


under, Article 51,712 


As was indicated before, the legal 
duty.to assist a victim of armed attack cannot be read dnto 
Article 51 of the U.N. Charter. This is- not, however, the same as 
saying that a legal obligation in a regional treaty to assist 
a victim of armed attack is contrary to the law of the 
United Nations. 
Like the Arab League's Collective Self-Defence Pact, 
these three collective security systems regard an armed attack 


on any of their members an attack against them all, and, in 


the event of such an attack, obligate members, in the exer- 


2 Bat te Kunz, "The Inter-American Treaty of Reciprocal 
Assistance”, ApJ: lsl:, Volw 42, 1948, pp. 114-120. Carcia= 
Mora, "The ‘Law of the Inter-American. Treaty of Reciprocal 
Nesisitanceils Fordham Law Review, Voli 20,00 95158 pp. Walas 
Thomas and Thomas, Non-Intervention: The Law _ and Its Import 
tnache.~Amenieas. wGl956)— phils: K.B. Sehidtk?, “Peace on 
Trials A ctudy of Défente-in International Organization , 
WoP.0. Vol. 2, No. 1, 1949, pp. 29, 33¢ Grizybowski, ihe 
Socialist Commonwealth of Nations, (1964), p. 192. 
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Gisewot the ripghtsof individual or collective Geli-derence 
Undeieasticle Sl of the UiN«, Charter. to, go to the assistance 
OL MENGE Viet imi orevi Gtime sot attack, 213 What»iss left.to: the 
discretion of member States jis© the nature of assistance they 


2a 


ar ewe tie. COO: bers, Under each treaty the obligation 


tOpassiste is individual, Goin aud “ollectiver (Sines sine 
judgement of whether or not the casts foederis has arisen is 
indavaduead, assistance (6 a victim of atitack As not aute— 
Matic, and, certainly, no Member cal be idrawm anton a) war 
PAS 


automatically against its will, Of the three only the 


Rio, Lneaty explicitly contemplates! the Uwse of thes regiomal 

1 F bees . 216 

déenemee syeten Wage mst an (agerescsom signatory boul nestreaty., 
Pea Gin in CON hOLML iy Woche rhe sCONGii at ta.Om aller ied Udine. 

ments of Article Si of the U.N. Charter, the law of these 

regional defence arrangements provides that measures taken 

in self-defence shall not only be reported to the Security 


Council but-aleo be terminated asssoon as the Security Counce 1 


takes the necessary action to restore and maintain inter- 


—~ 


213 North Atlantic Taeaity . cit.) On Ro. Mera ti eA fe one eos 
Wateaw ack, Auto “4. 


a Thomas and Vnomas, “The Oreanization ote American 
See nema) son ote cind 7 O02) BCLondan ls ee 
Beckett. Op) Cilia, PD.) 20-295 Crzybewski, thet socal: 
Commonwealth ot Nations, (1964), pps L20—193. 


215 Beckett, Op. Glt., Pp. 29; Ro bolas Atlant ie ea 


Bice, (bo 2... Dis 47: Schwarzenberger, ithe, Now thy Ati aiitomPact” , 
WME Oem 28 Nery gl O40, pia 


AUG Beckeiiy, Ob.) Cit. Boutros-Ghali, sContribution sa ume Theorie 
Generale des Alliances, (1963), 20.64. 
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national peace and seburity:7-°* As the U.N, “Chareem does not 


require regional organizations carrying out the function 
GeSGetbed pinpAcuicle big ito. keep af antermed: OG Bcuivataes 
vin Spieeeeretion ! ie LS Ober rCule EO Undete: onartne 
WOGEG OF The provision Of Article 5 Of the Rio ireakyeunces 
which the regional organization undertakes to report to the 


Security Council ful unrormekien concerning sme aceLy1t es 


contemplated in the exercise of the right of self-defence. 


7. Concluding Comments 

The foregoing comparative examination of the constitu- 
tional law of some selected regional organizations throws 
some light on two problems of relevance to this study. First, 
it reveals how similar are the principles and rules of inter- 
national law embodied in the legal framework of those regional 
organizations; second, it also shows a striking similarity 
with and restates the principles of international law codified 
in the U.N. Charter. The constitutional documents of these 
regional organizations do not difter substantially in the 
norms of international law they Aiicnveneatuom Gee even though 


2108. Daniel Vignes, "La Place des Pactes de Defense 


dans da) Societe antermmataonale actuelle", ALE Die. Vol. 5, 
IWoo ase GOR {BOWEL iE, "Collectauve Self=Detence under the 
Cheaprer or the United Nataons', 2.v Pil sb., VOlIee2Geeloo 5 5G, 
pp., 149-150. 

21 peckett, Open Cilia, PO. UO= UG, sorOhey sO7 ened may 
Ope 42 0p orarke, Ope Cll. Ds /3, 


a ompare the conclusion of the Panel discussion on 


105° jagep. 20-45; Howards. Léevie, some Constitutional Aspects 
of Selected Regional Organizations: A comparative Study", 
Clini. VOle, 5 ONOet tp 6 LUC 7 pp. iA —6:/.. 
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the goals of society sought by these organizations may be, 
anid ,i oimdeed:,) iare «ediffelrent.. It does not come as a surprise 
Ehatgthe consthLtutdional law pofpre sional organizations should, 
generally «speaking, be compatible with ‘that of -the United 
Nations. 

If international law is properly understood not as.a 


systenqoh Meutral srules! buticas a, continuing iprocess sof 


PE AES) 


specialized decision-making in which, whether we like oiLt 


oOmwioti, Hh Is used by foreign «offices sas an instrument of 


national policy,77° then, there is no need to express great 


surprise that there does exist perhaps an unbridgeable gap 
between what is desirable roe) lege sie rendaitand wha, im, Bact 
exists die lege lata. This observation should not be inter-—= 


pre ted cas gmeaning tthat cin «their jlinternatione 1 grelationis 


states are always prone to disregard the law of nations.**1 


219 see generally, McDougal, "Some Basic Theoretical Con- 
cepts about International Law: A Policy-Oriented Framework of 
inquiry @* Jicurial toficenflict Resolution, “Vole? 4-296 0/5 tip. 

33 7=354; "International Law; Power and Polley">) Hague Recueil, 
VOLPES PS L953 ChPP eps S137 “ehh Msedihs) RAT eFa lk Se New Approaches 
tOschie study of International Daw, “A. J.t 0... Vol. ol 1 oO 
pp ee4s7/=495 2° For “the “view “that “the "great majority “of werietsh 
international lawyers regard international law as a set of 
neutral rules, see Rosalyn Higgins, "Policy Considerations 

and the, international Uwudicial Process. ,. 1.C2l.03,. Vol .lvE 
E68 Seppe 588 4, 


220 see H.C.L. Merillat (ed.), Legal Advisers and Inter- 
national Organizations, (New York:.Oceana, 1966), aldo Legal 


Advisers and Foreign Affairs, (New York: Oceana, 1964). 


221 gee L.C. Green, “The Nature of International Law", 
Ue ote shaw “Journal,  VoOuwwei gunk OCs Dp. L7O= 109s) OuUws 
Henkin, How Nations Behave: Law and Foreign Policy, (New 
York: Praeger, 1968); “International Law and the Behavior of 
Nations ague Recued i, Vole: ll4, 1965)CL), pp. ly L277 
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international law as wiaily interpreted in the. light of 
national policy “considerations and-ine support of particular 
lines. or foreien policy. In. the final analysis, therefore, 
it is not very important whether the principle of international 
law embodied in the legal framework of these regional organi- 
zations are a re-statement of the well-known principles of 
the law of the United Nations and of general international 
law. What is more important is how state practice and be- 
haviour do in fact reflect the acceptance by states of these 
principles of law and the obligations arising therefrom. Pe 
can hardly be doubted that the practices of regional organi- 
zations are bound to modify or even repudiate some. of the 
principles of this’ regional constitutional law. | This ais to 
be expected in international politics where nations do not 
always use their international organizations to prosecute the 
purposes and principles of those organizations but rather use 
the organizations to advance particular national interest.*** 
In so far as the consistency of regional obligations with 
those of U.N. membership cannot and is not intended to be 
judged a~priori, it becomes necessary to examine) thie jopera— 
tional conduct of these regional organizations in order to 
determine the extent to which regional obligations lead to 


duties compatible with those of U.N. membership. 


Bee See, for instance, Jacob Robinson, "Metamorphosis 
Gretheminited Nations... Hager Reevedins Vodka 94n8 1950" Glia, 
pp. 514-530. 
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CHAPTER VII 


REGIONAL ORGANIZATIONS: A UNITED 


NATIONS PROBLEM 


le wptroduction 

the extent to which the operational conduct’ of regionead 
Organizations synchronizes with or disregards the law and 
obligations of the United Nations Charter is a matter of 
empirical determination.,. in formulating the provision of 
Anticle 103 a the U.N. Charter, the delegates at San Francisco 
assumed the substance of this assertion. It should be 
recalled that the Report of the Rapporteur of Committee IV/2, 
as approved by the Committee, rejected the judging of con- 
Sistency of obligationsa priori. ihe Report stated inter 
alia: "It has deemed preferable to have the rule depend upon 
and linked with the case of a conflict between two categories 
of oblivations. In such a case, the obligations of the 
Charter would be preeminent and would exclude any others".+ 
lt 2s (for this season, that the compatibility olearecicnal 
treaty with the U.N. Charter depends not so much’ on the 


mutual consistency of obligations. undertaken as on the con-— 


ioc 1933, (LV) 2/4202). ULN. Gal Ou Doce youu tae 
pa~-/07.—-Gompare- Article 20 of the League Covenant. See 
Chapter II above. 


. gy naragno, 6 am \atruveaall 
4 of fee 2am 
carta A : @UOTTASTNADSO ) JAmoIOaZ 


RULED? ro ve aaail 
wudsond @MOITAK- 


a } > ¢ a Ww OA » we. 


golsouporzal a 
S 2” 


laaokgst 19° ssubao>. ‘Isnolttexs¢o eda dotdw 4 inesxs odT 


¢ 6¢ oF 

bus wel oi sbaagetetb zo fjiw ves tnordonye enoltsexstaaegio 
wt 

10 4944e0 8 at reIsed9 ecolseu bes tat oda 0 eotasgiide 
:o) pee 

to poketvorq ada gaizaelumzo2 mi -notaeniazasab Laotatqus 


’ 


ooeiosos1? ase 36 eesisrgalioh sds tetrad) .U.U eda $0 E05 erty | 


sd biwode 31 -aotireses eidt ito epasseadue sit é panees 


~s\Wi osdttmmod to sustzoqqssA sdt to sJ1roqeA ‘odd Jedd ~pelisoox 


Ten bh 
-soo to gatgbut edi besostet ,9st3immod oid ud bevorqqa as 


oe Jf 


i9g3a% bessda sroqext efit .izotza penotisgtido to qoussate 


1oqs badgeb slut edz evei of oidsrstexq bsaseb ean 31" jetle 
sattogsts2 ows aeswied tsitlinos 8 390 sae ef2 d3aiw bedati bas 
git %o enolisgtido ofd3 ,.82as9 & dove al .enottagiido S¢: 

L “esedto yas sbuloxe bluow bas jnoataesxg ed bivow sasiad 
Lenotget 8 to ystitdiisqmos edt tad3 aoeset aida Bas at aI 


edd mo doum o8 ton ebaogebh 19337809 M0 ed3 d3iw 0033 
a em Vgeq 


-cop oft go 28. edstrebau snotiagtido to vomes eleaes leusua 
gf an nee »pohatete 
ra 1% << Pe ow 


<t <isF <-2g4 ‘ é 1. gtee x 
as2 nasal atch (s)s0\s \s\v sea ox... 


ae ey? weer adh yp ae2 4 308 ek 


| | oe ieee aren 


me | 
_ y a A ine mnt? 


S12 


sistency of duties deriving from the two sets of obligations. 2 
It will not be possible to examine all the regional 
organizations considered in the last chapter largely 
because, outside the context of comparative constitutional 
analysis, there is little or nothing in the activities of 
sioner oO fithem «thats lendsaditsei¢f: tol aimconsideration ote thei x 
compatibility or otherwise with the legal order of the United 
Nations. We propose to devote special attention to the 
De see earslien of American States, the Warsaw Treaty Organiza- 
tion and the Organization of African Unity, while treating 
other regional organizations in a general way. The selection 
of these three regional organizations is governed by one 
overriding consideration, namely, the need to represent the 
three major political global divisions - the "capitalist" 
West, the "socialist" East and the largely "non-aligned" new 
states. In the Western camp, the choice is largely among 
the ANZUS Treaty Alliance, the Southeast Asia Treaty Organi- 
zation, the North Atlantic Treaty Organization and the 
Organization of American States all of which are led by the 
United States. Preference has been given to the OAS not 
Hues taibecauserd titisathe oldest, of@ therexistingr politically 
relevant regional organizations but, more importantly» because 


its record provides the raw material for the study of dynamics 


Bentwich and-Martin, op. cit., p. 180; Goodrich and 
Hambro, op. cit., pp. 216, 5919; Kelsen, The Law or the United 


Nations, 01G1964);,) ppée 326,, 3245 


‘Se ue iit ma 
.. ow 


sre anh 


4 ‘ =4 


S srotiasgtido to etee ows odd mos? gaivizeb astsub to youesate 7 
fscotges eda Ile Leniasemnlatel ag siditazsoq 7: Seri hers 31 ail 
yieousl t97qedo “geal ods at baxebremoo ‘gnoidashaagae’ 
{[snotsusisaeno2 avisareqecs to $x93002 eds ebliezyo seuaoed - 
to astsivisos ada ak gaidioa 30 efatki ek stasis -eteyisoss. 
sied? to sottsxebtesoo 6 02 tisazt abasi iss aed 40 ss08 
heattall eda to tebzo Isgel ef3 tke satwiredio to ystitdissqmoa 
ait od motiasits Letosge eioaod od esoqosg oW snobs 
-gxinegxO yieetT waeteW sds ,203832 asokremh ita cobsautnanall 
gaisasts sLidw ,¢2iaU mastaziaA io nottesiasgrtO ad? bas sokd 
notsoalse sft .ysw Lazsnsg 6 nk anolissinegxo lacehuat alae 
ono yd benrsvog et esotiasinegro fanotsex esitdi _eaods 20 
en IIT o3 beon od ,ylemen ,aotisisbieaos gaibixzevo 
sentedtens” eit ~ amoteivib Isdolg Isotsiiog zo[sm ret 
wen “poaptiesmod™ elagwal edi bas jasd “stetfLetooe" of2 ~~ 
grooms ylegrel et soltodo ef3 .qmBo nte3aeW add al 293838 
es 


-tasg70 yassT siek tesstiuoet oft ,eoasillA yisessT 2USWA ons 


edi bane sotsastasgtO caanett ofitgeliA dixzov ond potas 
i« vents 
sia yd bet exe dotdw to Lis asis32 i see dail 6 a) poliasiassz0 


yon BAO ofa OF vovig assed and soaereterd _speana2 beatau 
vilsotsifog gaiszetzs eid to gandie in at 48 oaunoad xinik 


ay (v@ 
aeuenosd .vLJ oss tegms eitom aed ety oh Lenckeet gasvelex | 


aoinsnyh to ybuse ssid tot Lelisisa wat edt esebtvorg bioeoses est 


sevens 
bre dottbood ;Q8L «gq »- a eee bas dotwiasd 
ext > > toa 7}. fz@ on . * 
mmmmamaranriO i ji ‘Se (ith 
'e¢, wa 
O) 


oes) 


of universal-regional relationship. The position of the 
Soviet-led Warsaw Pact as the dominant international regional 
defence organization of the communist world assures it of 
aipilta Cer tin’ thi stisitudy,> ‘Thre ichodice of the OAU over both the 
largely abortive League of Arab States and the recently estab- 
lished Association of Southeast Asian Nations has much to do 
with the contemporary relevance of the activities of the OAU 
to the changing functional image of the United Nations. There 
is no doubt that a functional metamorphosis has taken place in 
the universal organization. The United Nations has been trans- 
formed from an organization of great power hegemony concerned 
primarily with peace and security into an organization dominated 
by the new states of Asia and Africa whose primary interest is 
deciibctt aete itoah The propelling forces behind this transforma- 
‘tion ‘of the character of the United Nations are the numerical 
superiority of the anti-colonial forces and the idea that peace 
and ‘seeurity are, in the final analysis, derivative. Since it 
ise aim eA ua Cavethatktene: bat tbe yior “decolonization as (sbitl Largely 
being: fought, the selection of the OAU enables us to examine 
the Northwest=-South axis of contemporary international politics 
and assess its impact,: if any, on universal=regional relation- 
ship. 

A selection criterion :or-a —procedure which excludes an 


oreanitization like the North Attantic Treaty ‘Oreantzation from 


erie L. Claude Jr.,; The “Changing United Nations, (New 
Wo riers 496-7). Ghee  d. 


ele | ee Se 


oda 2o wolataog ott. |sqndenoasites stanotes: | | 
[anotget Lenoltantsiut tasataob— edd es to8T waereW bel-ss. 
jo 21 eotuess bivow Jetaummoo PORE 


sit dazed tevo UAO sda) to eotods ad?» s¢butecatda ct-sssiqns - 7 


-daies yilrn9022 942 bas acie22 dstA to sugsesl ovistods. visgzel 
ob of doum asd emotied astad dseodtvoe® to motsskoosak” badest 
saQ of2 to esisbvigos ea to ssmevelst yrst0qmein05 odd dtiw! 

sisi? .odotye bettaD of3 10. syst Isnottonut gatgnado sit 03 

nt 9oelq mode? ant ePeodqvogesen Lenotionu? s tsd% tdvob-om et 

-enst2 need ead anolise bestia eAT .mottesinsgto isatsviay saz 
beaissn0o yromeged Tewoq asetg 20 nobtesimagro gos mort bemsot 
Joyentnob nobissinagio a& ont yiiuoss bae s2e9q dtiw yitieming 
e! gaor1stat gramirq ovodweBolxtAa bus sted to estste wom ‘eda ed 
~snyoienat? @idd baited asstot putiteqorg. sit © sotissinobooeb 
Isolismsen sAs eae ‘enokiat bottau afig 20 te39B1sd9 ed to @oks- 
aoseq dedi sshk add baa, esor%0t Letneioo-tias eft to yitsobreque 

S$? sock? .svissvireb ,eteyians dent? edo of ote <3 ee OR 

Yiegrei Ilia ci nottestaoloosh rok slszed ods Jedd sokvivaboat 

gnimaxes 03 eu zeifdeme UAO ofa te motsosisa) ana «tdguor’ gated 
estatiog Leaoltisaradat aes Yo ekxs divo2-teswda toh offs 
notseled Lenotger~Leesevinw do cena 2 toequk mah eneses (bas 


e ui) sa faq 4 tan 


314 


consideration is admittedly rather arbitrary. In order to 

reduce!théetscope of thistarbitrary “decision /*it tis "considered 
appropriate to comment briefly on those organizations which 
have. not been Ysetlected for ¢an “intensive "study “in the context 


of universal-regional relationship. 


Dae The League of Arab States 


International regionalism in the Arab world of the 


Middle East antedated the founding of the United Nations 


4 


Organization. Its institutional expression - the League 


of Arab States - aims at strengthening international relations 
among ‘the “Arab “States “and at coordinating their political 
activities without prejudice to the independence and sove- 
reignty of each contracting state.” The Pact of 1945 may 

be properly described as a regional arrangement designed to 


operate within the rules of behaviour postulated under 


6 


AVGiGlests2=54 *6f the Usen. Chartex: That the shade swas con — 


ceived in Sthe “context of "Chapter VIII of "the UsN s “Charter 


4 See generally Fayez Sayegh, Arab Unity: Hope and 
Fulfillment, (New York: Devin-Adair Company, 1958); M.F. 


Anabtawi, Arab Unity in Terms of Law, (The Hague: Martinus 
Najhotiip LOGS). tChA DF 2); tMajpidekKhaddurts + lowards san Arab 


Unions The league of Arab States”, A.P.S Reg Vols “0246, 
Pp.  F0s100., 


> See M. Khalil gtthe: Arab $States and jee pArabpleague: 
A Documentary Record, 2 Vols., (Beruit: Khayats, 1962). 


: Khadduri, "The Arab League as a Regional Arrangement", 
Maelo ol., 40, L946, pp.) D0-/7 75) Macdona lal Op sei vary 
Chi 1.” Seergthe Teague: Resolution cof 950) in Khalpmlsiop. cit., 
Volmi2tabocaeS7acp. 12473 


ah Oe eG Oa” Sane Pewee 
age. - 2 | | 


(hy | 1: ba iy v 


oj sebz9 al jqreraidse tolges  hbosaimbe: et nolaesobsanda” 
cevebtencs ef at ptokehoeb) ytexatdzeetrt 10. eqooe ed3-eouber 


dobdw enotipstiagto oeods wor ylteitd Jasamon) od, sietsqosggs 
sxeinos #43 mt ybude svhametat as, 10? betootes need joo svat 
| vqtdeaotssios Isnctger-Lsexzsvinav 26 

e399 

32 detA eal _sdT 148 

sit to bizow davA oda at matisaotges Issotisaxej3gI°- «> 
enotish beatal eda to gatbavot oda bsisbsias tesa elbb ie 


sugsol eft - soleasetqxes [enoltuitient eit * solsesinsgx0 


scofisiet Lenotasntstal, gainedignes3e 38 eats - esis22 desA to . 


Iastitlog ateda gatasatbtooo 34 bos sosas2 daxdA of3, goome 
_syoe bas samebnagebel eda 03 sotbyletq tyodsiw esititvises 
yeu Cael to goed edt ®,eJate gutsosyano> dose To yiagiest 

od hsagiesb sndiiianessn Grewkees 8 28 hedivoesd yireqotq od 
rabnv bessivieocg xvotveded to esiux sd3 sid3iw siezege 

_noo sew tos? eda JadT °.xedt0ed2 .M.U ada to b2-St eehotsas 


- 


sectatd .4.U eta 2o TITY setqedd); 20 sxstm09 eda at bawises 


bie pas sack. iti tau [eth + ,dgoyvet® seyet ilarsasg 992 fo @@8 
tm 2G  (osqmo eying bl :axoY wot) ,30 i 
eunit7sM :ougeH edt) .wad pt ait ytinU dexA ,iwad 


(ath ap pbxawat" ,txubbeda bite “I do ,(eaer ,2t20dt2U 
(aber ,08 Lov . 8.8.9.4 , "989892 deh to sugsed edAT : 


: 


315 


should not come as a surprise in view of the type of defini- 
tion of regional organization unsuccessfully urged by the 
Egyptian delegation at San Francisco.’ With the establish- 
ment in 1950 of a defence organization which specifically 
inveked@aArtieie: S2VOfethe \USNMOCharter,pthetArab League 
members may be said to place their regional arrangement in 
the same constitutional position as the OAS which explicitly 
envisages action in the context of both’ Articles 51 and 
52-54. 

It may be said with ample justification that the Arab 
League, despite the existence of "enemy" Israel, has proved 
abortive as a system of collective action. ® Disregarding 
théesobdligation*=offUCN.*membership” tovrefrain from= the tthreat 
orsuse*ofeforce®tagainst'the territorial integrity*or politi- 
cal independence of any state or in any other manner incon- 
sistent with the U.N. purposes, the Arab states attacked 


9 


Israel and suffered a humilating defeat. Internally, the 


League has persistently experienced dissensions stemming 


IM NO CRRIMECT 7 (GV C1IVZEUINEG. 140. Docs, Vole 3, pumgol: 


Egyptian Society of International Law, Egypt and the United 
Nations. €1957)%) p.g2l.9.SeenChapterrlVeabove,tor the 


Egyptian definition of a regional organization. 


: B. Boutros-Ghali; “The”Arab League: 1945-1955"; 
international Conciliation, “No. *498, 1954; R.W. Macdonald, 


The League of Arab States, (196'5)),5 Ch. 43 “Sayegh. op-eiut.: 


Hassan Saab, "The League of Arab States: An Innovation in 
Brabelnstitutionadthistoty#ypaWorlidigustices Volte?, £9655 
1966, pp. 449-470. 


9 Trygve Lie, In_ the Cause of Peace, (New York: 
Macmillan Company, 1954), p. 174. 
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largely from conflict of interests among member states and 
especially from the competitive struggle for Arab leadership 


between Egypt and Iraq. 19 


The recrimination attending the 
Iraqi membership in the Baghdad Pact of 19541! probably 
accelerated the wave of "fragmentation politics" within. the 
Arab world manifesting itsel£.in,the formation.of a,union 
between Egypt and Syria (1958),12 a federation of Iraq and 
Jordan and a movement in favour of greater collaboration 


among the North African Arab States.+3 


The Arab League 
states lack a common and concerted policy towards the Pales- 
tine refugeee problem. The Jordan annexation of the West 
Bank in 1950 notwithstanding the opposition of other Arab 
States, and the Egyptian assumption of the administration of 
the Gaza on behalf of the. Palestine Arabs reflected, partly, 
the inability of the Arab States. to agree on the formation 
of a unified provisional government for the Palestine Arabs. 


The competitive intervention of Egypt and Saudi Arabia in 


Yemen and the Syrian-Lebanese conflict over the reluctance 


10 Macdonald, Op. cit., p. J3. 


11 see R.L.I.A., Documents-on International Affairs 
UGS Dp pew ouwlPecw Seq. 3) George Tarahy Naer ihe poluieyeon 
Lebanon in the Web of Inter-Arab Cold War Politics 1951-60, 
(Unpublished Ph.D. dissertation, University of Alberta, 
Edmonton.,_l.all,1969).,-pp. 159-176. 


12 the union dissolved in 1961. See L.C. Green, "The 
Dissolution of States and Membership of the United Nations", 
Saakarchewan Law Review, Vol. 132, NO... 2, 21907, Ppa o=lse., 


13 For a discussion of this "sectional" cooperation, 
see Sayegh, op. cit., Ch. Loge 
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of the Lebanese Government to permit the Palestine Liberation 
Organization to use the Lebanese territory for operations 
against Israel are evidences of continuing dissensions with- 
in the ranks of the Arab League. Probably. no event has 
dramatized disunity among the fourteen-member League of 

Arab States as the abortive collapse of the Rabat Summit 

in= December® 1969. It«proved dmpossible-to,achiever the 


immediate adoption of ' 


latmobddd zationyplaniathatgwould have 
fixed’ a zerochour’ for war against.-Israel. . Algeria, Saudi 
Arabia, Morocco and Tunisia proposed a further study of the 
plan while Kuwait and Saudi Arabia were unwilling to provide 
financial resources to the war efforts against the "enemy" 
state of Israel. Embittered and disappointed, some delegations 
failed to show up for the final session of the Summit while 
President Nasser of the United Arab Republic walked out of 


14 


the Conference. The conclusion seems inescapable that the 


Arab League has not been a successful regional organization. 


Sis The ANZUS Treaty Alliance and the Southeast Asia Treaty 
Organization 


These two regional defence organizations can be con- 


veniently treated together. Both implicitly define their 


— The Limes Clondon) ,. December 20,1969.) peels ihe 
New York Times, December 25, 1969, p. 3. 
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relationship tothe -U.N?*Charter@in“terms *of?Article 51,1 


The signatories to the ANZUS Treaty - the United States, 
Australia and New Zealand - undertake to cooperate for 
defensive purposes "pending the development of a more com- 
prenénsrve=systemBor°regtonal security in the*Pacific Area’. 
With the subsequent establishment of the SEATO to which the 
ANZUS signatories belong, it may be asked whether the ANZUS 
Treaty has not, in effect, been rendered unnecessary. The 
answer is indeed the practical one that the ANZUS Powers 
themselves have consistently emphasized that the Treaty has 


16 Australia and New Zealand cannot 


not been made obsolete. 
ignore the fact that, under the ANZUS Treaty, the obligation 
assumed by the United States is not limited to communist 
aggression whereas it is so limited under the American annex 
the Manila treaty. 

Neither Treaty envisages the use of the organization 
for pacific settlement among its member states. While 


explscHhery recognizing "the meed for economic cooperation 


among its members, the Manila Treaty failed to create the 


15 3.G. Starke, The ANZUS Treaty Adliance, (1965))5 
George Modelski s(ad. ) peSEATOVeS ix Studies, (Me lbotmsne: 


Gheshine ~sl962)% Rabo. A... .Gollective etense rings OU thy Lina, t 
WS aig p GGT Om: 99,6.) 


re Starke, op. clit.» Pe 44) sete seq. 


i R.L1.1.A., Documents on, International Atftadre 1954, 
p. 161 et. seq.; R.I.1.A., Collective Defense in South East 
AB ek» eld 4. 
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necessary machinery. This was not unintentional. There 
has been a marked reluctance on the part of the three major 
powers; namely, theiUnited)States,; Britain;and»France; to 
stress the economic aspect.of the regional organization; 
the argument being that the Colombo Plant® already exists 
for economic cooperation among the states concerned and for 
channelling foreign economic assistance to the area.!? What- 
ever economic aid exists within the framework of the SEATO 
is intended to compensate the small states, in particular, 
Thailand, for the military and other expenditures arising 
from the implementation of the Manila Treaty itself. 29 

The ANZUS Treaty Organization has had largely a passive 
existence. The Suez episode in 1956 saw Australia and New 
Zealand critical of the U.S. condemnation of the Anglo-French 
action in Egypt;but this hardly affected political. coopera- 
tion within’ the Miitencesas At the time of the Formosan 
Crieis in 1955° and L958" involving other United states. =the 


Australian and New Zeland quite correctly took the view that, 


18 see J.R. Carr-Gregg, "The Colombo Plan", Inter- 
fatronal Conciliation, NO. #07 ,* goles 


i Lye. Singh. Ihe Politics of. Economiice Cooperation, in 


Asia: A Study of Asian International Organization, (Columbia: 
Una. versity or Missouri Prése >? 1966) >" ppte2i2=2057 


aM Redwl.A.., Collective. Defense, in»South Hast. Asia, 
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within the context of the ANZUS Treaty, they were under 


no obligation to come to the aid of the United States as 


Ie 


Formosa.is not within the Treaty Area, it Hog prnobabay 


truertorisay. (that the United States... around: whom: ithe! ANZUS 
Treaty was built, does not appear to place great value on it 
especially as SEATO provides a larger framework for colla- 
boration for the security of Southeast Asia. 

The SEATO, “> denounced by the neutral Asian nations 
because extra-regional "imperialist" powers are associated 


24 


Ww Lstthe “Aste, and now half-heartedly supported even by some of 


25 is far from being an important international 


26 


its members, 


actor in the Southeast Asian political scene. An authori- 


22 Starke, op. cit. pp. Isl-187-; 


23 Por an analysis of the origin and history of nego- 
tiation leading to the signing of the Manila Pact, see Charles 
On werche, “The United States. Creat Britain, and SeAlo eA 
Cace Stidve in Nealt pAccompl i! dournal ot Poli ries. Vol melo, 
1956, pp. 459-478. 


24 R, Brissenden, “India’s Opposition to SEATOs Ay Case 
Situdyeud ms iWeut raddist (Diplomacy), Australian, Journaliof Pola tics 
and History, November, 1960, -pp. 210-2325 R.A. Collective 
Defense in’ South East Asta, (19560), po. 91-9103. Mab. sThomas. 
VAMCTiticaleAppracsal Of SEATON. WP. 0.) Vole Oger Jom 
pp. 926-936. 


George, Modelski, Ged ).,) ‘SHEATO: Site Studies, 1@1962) . 
Bart1;)'Kenneth Young in Tondel (éd.), The Southeast Asian’ 
Crisis, (New York: Oceana, 1966), pp. 59-60; K.by Sayeed, 
WSOUtWeAat Asia in Pakistan's Foteien Policy) ,-racitiic Attairs , 
Vol. 41, 1968, pp. 230-244; Peter Lyon, “SEATO in) Perspective”, 
RB Wee Voy ho a 2905) pavli on 


26 p.E, Kennedy, The Security of Southern Asia, (New 
York: Praeger), Ch. 1/7. 
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tative commentator noted that "[t]he dominant note of 

SEATO's activities is.caution, a caution attributable to 

the modesty of its resources, the supremacy of governmental 
iniexestsawithinodts wand tosltisesensitivity ytoycriticieni irom 
member and non-member countries alike. On occasion, caution 


has verged on timidity".?/ Thus; while. therSEATO (Council 


in 1964 expressed "great concern about the continuing Commu- 


128 which is 


nist aggression against the Republic of Vietnam 
dyn Protocol) «state,-it hassneteacted absan organization: 
whatever aid South Vietnam receives comes principally from 
the,gUnitedistatesicaltulsibrue;cthaty, undetetherconstitutional 
law of SEATO, the obligation to "act to meet the common 
danger" resulting from "aggression by means of armed attack"2? 
is .both,individual and collective, jand; hence, -the (SEATO 
members which have troops in South Vietnam may justify such 
aideunderethe Manila Treaty if 4South Vietnam jihad gactua lly 


30 


made a request. With France, “Britain and» Pakistan jcrictical 


of - American involvement in South: Vietnam it ts cdiEficult to 


see “how @SEATO Could«be the “central “actor in “the derence of 


27 Modelski (ed.), op. cit., pp. 27-28. 


28 es Dept. of State, "Bulletin, oVioW. G90, Nooei237 
May 4, L904, p, O92. 


29 Manila Tréaty, Art. 4. 


30 R.A. Falk (ed.), The Vietnam War and International 
Law, (Prineetoen: 1968), pp. 229-233. 
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South Vietnan. 

The staunchest supporter of SEATO, Thailand, has since 
the early 1960's had doubts about the Organization's will- 
ingness, if’ not capacity, to deal with communist subversive 
aggression. Strategically located and vulnurable to commu- 
nist subversion, Thailand unsuccessfully persuaded the 
regional organization to get involved in Lacs in 1oeoenoon = 
Thailand has found it expedient to seek a special guarantee 
from the United States to the effect that "an American 
obligation to assist Thailand in the case of Communist armed 
attack would be observed irrespective of whether there was 
prior agreement of all other parties to the [SEATO] Treaty", > 
It is hardly an exaggeration to say that the Manila Treaty 
has largely become "primarily a bilateral undertaking between 


Thailand and the United States but with the participation of 


Other lags. .c,in the operation. Without thissinterpretation 


Bernard Bi. -Falils” Anatomy” of a Crisis: The vLaotian 
Crisis of 1960-1961. (New York: Doubleday, 1969) py e277: 


Nodelerit Cad.) Ss SSEATO.; Six Studies, eC C1962), =pp. li 5: 
Norman Padelford, “SEATO and Peace in) Southeast Asia 7 Current 
History, Wool. 35,9N0..222, February 1960, sppee23—-101) 9409. 
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SEATO would probably have collapsed". 2? In trying fo appraise 
the Southeast Asia Treaty Organization one should bear in 

mindp that it is operating in the most troubled part of the 
world. As one commentator puts it: "In such an environment 
Hes nol wonder that SEATO has not grown great. and popular. 


the wonder is. .that 1t has lasted at ae 


4. The Association of Southeast Asian Nations 

In recent years, Asia has witnessed the establishment 
of indigenous multilateral organizations largely confined 
bo ehemaEte ld of Seconomic <cooperdtion. — At) the cinitisatuive wat 
the Malayan Prime Minister, the Association of Southeast 
Asia (ASA) was set up in 1961 as an intergovernmental 
machinery for economic cooperation among Malaya, Thailand 


3D 


and the Philippines. “Confronted with the Philippines- 


— 


Malaysian dispute over Sabah, ASA proved largely impotent, 
existing only as a symbol of multilateral cooperation gine an 


area where indigenous regional cooperation has been slow to 


oe Kenneth Young, Urvy “The Southease Asia Cricis! 
ile Medondal WY. Ced.), Lhe ScoutheastutslasGxri oie, sCiew 
Yor st .Oceanas e966), ep. Bon Sea ne Kennedy, ihe Secupity of 
Southerneteia, “HNew York: Praccer, 1965), pp. 23,7 
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develop. The Association of Southeast Asian Nations, con- 
sisting “of “Indonesia, “Singapore, Malaysia, “Thailand "and “the 
Philippines, may be said to be a successor organization to 
A.S.A. It should be pointed out that Indonesia declined 

invitation to join ASA in 1961 on the ground that the pro- 


posed regional organization was "Western" inspired. 2° With 


ah 


Sukarno “overthrown ‘and ” 


‘confrontation"against Malaysia 
subsequently terminated, Indonesia was, in 1967, in a posi- 
tion to collaborate with the pro-Western states of Asia in 

a “regional ‘economic organization. ‘The ASEAN Declaration?°® 

of August 8, 1967 established a regional organization whose 
purpose ts Wargely economic. Tt was. hoped. however, Strat 

the’ acceteration ‘of ‘economic growth, social progress and 
cultural development would strengthen the foundation of peace 
and stability in Southeast Asia. Although members express 

a determination "to ensure their stability and security from 
external interference in any form and manifestation in order 


to preserve their national identities", there is hardly any 


pOPSinghmop, cits; p. 217: Gordo, Lbide, peeling 


ou Gordon, Ibid. p. 68 et) Jseq.; Ceorge Modelski, 
Mid onesd a. anid Ma leyeliva “Desiwe' Yi YW. BW HAN, Voll. GSi,9 096%, 
pp. 128-149; Mezerik (ed.), "Malaysia-Indonesia-Conflict", 
imncernational Review service, Vol. LL, No. 365° 965. 2h. G, 
Green, “Indonesia, the U.N. and Malaysia”, Journal of outh— 
east Asian History, Vol. 6, No. 2, L965. pp ay a/b 0 Oss, BEveB, 
Weinstein, Indonesia Abandons Confrontation, (Ithaca, New 
York: Modern Indonesia Project, 1969). 
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doubt that the intention of the signatories was not to 
establish a collective security organization. Whether ASEAN 
willdevelop into a collective security organization cannot 
be ruled out in view of the announced military withdrawal 
of Britain from Southeast Asia by 1971.39 From an organi- 
zationalvpoint  ofuviews ASEANeis tather- defictent: btgwould 
seem that member states were unwilling to create institu- 
tions whicheachronésnofithemecannotecontrolwe AsideytromFthe 
ASEAN Ministerial Council composed of Foreign Ministers of 
member states, and meeting once a year, the Declaration 
established a Standing Committee composed of the accredited 
Ambassadors of member states in any country playing host to 
the annual Ministerial Meeting for the purpose of carrying 
out the work of the Association between Meetings of the 
Foreign Ministers. Rather than establish a central secre- 
tariat, the: Declaration provided for the creation of national 
secretariat in each member country to service both the 
Standing Committee and the ASEAN Ministerial Meeting. 

What remains to be commented upon is whether ASEAN, 
an éeconomictorganization,:can-bepeonsidetredvasregional 
Organizationiinethe; context of the United Nations sCharter. 


The U.N. Charter takes cognizance of regional organizations 


_ See Werner Levi, The Challenge of World Politics 
in South and Southeast Asia, (Englewood Cliffs, N.J.: Pren- 
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expitertiy only fromPatpolitical dnd -séctrity =point-cet view. 49 


Tt-permits the existence of regional arrangements for’ the 
purpose of dealing with "matters relating to the maintenance 
of international peace and security as are appropriate for 
regional action "7" "Résional organizations®runctironing under 
the ‘behavioural rules of Article 51 are collective defense 
systems. It will be rather superficial to conclude that 
ASEAN is not a regional organization for two reasons. First, 
Such scone MistonsienoresAthbe Simpoutant@ tact that international 
peace and security is derivative;' in so far as*economic and 
social cooperation is an essential element in the mainten- 
ance of peaceful relations among states, the formulation of 
ATELeLS S27) *of *the UNS *Chartér may not be*interpreted 

as excluding economic matters. A problem immediately arises 
en *GonnectiLon with this “interpretation: LTE *the  UIN? “Charter 
cannot be interpreted as excluding regional economic organi- 
zations, are the rules of behaviour of such regional organi- 
zations “defined *®in’the*U.N: Charter *eilther “tinder Artie¥e 51 
or=Chapter+Viler “To vadmit that *no-such*rules ®existersenor 

to deny that regional economic organizations are legitimate 
under the Charter but to emphasize the fact that at San 
Francisco the subordination of economic to political rela- 
tions among states was assumed. Second, it should be pointed 


Sut that ae the U.N. Charter contains no explicit prohibition 


$0 See Chapters I and IV above. 
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against an economic organization what should determine the 
consistency of such organization with the U.N. Charter is 
whether its purposes and principles are compatible with those 
of the United Nations. With particular reference to ASEAN 

it is well to remember that the ultimate goal of its member 
is to "promote regional peace and stability through... 


adherence to the principles of the United Nations". 


aS. Ihe;Nombh Atlantic Treaty Organization 

| NATO, one of the living symbols of an ideologically 
polarized international system, is a multilateral security 
alliance among fifteen non-communist countries situated in 
Western Burope, the Mediterranean Sea and North America.“ 
The central purpose for which NATO was created was the 
defence of the "North Atlantic Area" against any possible 
Soviet aggressive attack, although the North Atlantic Treaty 
does not specifically mention the Soviet Union. 

Our discussion of NATO will be confined to a brief 
consideration of whether it is a regional organization, and 
GO an analyeic of some of the «problems and crises sthesoreani— 
zation has experienced. 


Speaking before the plenary meeting of the General 


Assembly in April 1949, Gromyko made the following comments 


41 Members are Britain, France, West Germany, the United 
States, Belgium, Denmark, Norway, Greece, Turkey, Canada, 
Portugal, Italy, Iceland, Luxembourg and Netherlands. 
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On, the, Nowmth Atlantic Treaty: 


the, chayvacter, and the text of ‘the Pact sshow that this 
is not a regional arrangement of the kind permissible 
ineGer eine Wn ted ia iiuone: Chatter «li 6Compriceaus tates 
doecated in two ditterent continents. | ltslsilenea vont es 
have not set themselves the task of settling any 
regional questions. Members of even a truly regional 
arrangement made in accordance with the Charter have 
mo right Co take military action without an authoraza— 
Chom tom he Secuniby eGounei. Auntie Nele>. | ao feat he 
Charter gives the right to take action in self-defence 
only in the event of an armed attack against a Member 
of the United Nations. None of the signatories to the 
North Atlantic Pact has been subjected to an armed 
attack, and no such attack threatens, especially from 
the, soviet Union. 


From at jubiapeal “standpoint, the claim that "the *NeoxtheAtlantic 
Treaty setting up a limited=-membership organization of states 
isanet se permisesible tinder the United Nations @harter as 
without foundation. As we have consistently maintained pre- 
paration in advance of self-defence is not, Lise li Ganewact 

of self-defence and is not excluded by the formulation of 
Article 51.434 Moreover, Suneeuins in NATO by Western 
Germany, a non-member of the United Nations, is equally not 
precluded under Article 51° tm so tar as tne inberen terrane 

of self-defence is available to both members and non-members 
of the United Wations. ‘Those who drew up the wNorin wAttantic 


Tregty. took ‘pains ‘to ‘emphasize that the Treaty 1s set =a 


regional arrangement of the type contemplated under Chapter 


42 UN. Bite rin Ved 286, L949 Sp eo LO Shore rie smo ao. Rs 
Stavement om NATO=~ seek. De kwA.., Documents on Intermational 


Neo ree 949 1050, 8ipp. Ua 3 3 kesp. Dies 62.9 S0 OA ATES) 


43 p  fBoutros-Ghali, "Le Pacte de l'Atlantique Nord", Revue 
Egyptienne de Droit Tnrermational', Vok. 6, 1950, pp. -45-c1. 


fee See Chapter VI above. 
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VITLYof the ®ucne*Charvter*in*s6 far as LE"does Contemplate 
the *use“or*forcée withott "Security Council avthorization*as 
recognized under Article 5i9t2 The legal question, then, 
is“not*whether the Treaty is*consistént"“with* the UiN. 
Charter; for "it "is,*but whéethér “or "not "it ean" bé *tonsidered 
apregzonal*organization in™the context of “Articles "52-54 
of the U.N. Charter.‘ 
We have expressed the view that the North Atlantic 
treaty” isa regional” organization -under*the Charter*but” that 
Lt "was de@stened prinarity-to-earry out the=ftunetton- or 
collective defence against armed attack described in-Article 
DEbOESENG@UIN. “Charter.” The=point is-welli™taken*that the 
North"Atlantic”  Treaty”“does net provide for the organization 
to *be™used for’pacific settleméent= but; fromthe point for 
view of: the U.N. ;Charter, there is no prohibition against 
a collective defence organization being used for pacific 
settlement of*disputes under Articles 52-53. Sir Eric 


Beckett who advanced the view that the North Atlantic Treaty 


Hh Hon Ge Schwarzenberger, “The Atlantic Pact", WsP.0.; 
Vole e2ee Noe Oo. L949, pp. 309-3163) Fibs. Schick  siheuNoren 
Atlantic TYeaty andy thesProbdem of Peate”, ~“JuciditcalvReview, 
VoLr™624"2950, Ppp. 26-705 *AT ES Goodharts=* Ine *Northencieantic 
ereaty@or 1949'S" habue Recuel ISM Vols Peo Se 19S LP yp pe ee) = 
235 =Satvans “The*NOrch@Atlantie* Pact’? international Concel lia— 
tion, 1949, pp. 375-424. 


oe Sir. Eric Beckett, The North Atlantic Iteaty, The 
Brussels Treaty and The Charter of the United Nations, (1950); 


Hensakeleeny (lheslLaweofutheeUnited Natdous .(1964), p. 918 
et. seq.; D.W. Bowett, Self-Defence in International Law, 


L956) op. 220 et. seq. 
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is not, ayregional-organization in the context;of»ChapteraVIII 
of the. Charter,admitted,that: thes NATOse'([Glouncilvand:its 
subsidiary bodies might... deal with the settlement of 
international disputes", *° No problem arises if, in dis- 
charging this function, the regional defence organization 
conforms with the rules prescribed in Articles 52-54. It 
seems superfluous to define any limited membership organiza- 
tLongin«trelation” to,theiUsNtuCharteriby citing speeific 
constitutional provisions. A functional analysis and inter- 
pretation of Articles 51-54 demand that the relationship 
between a regional organization and the United Nations be 
automatically defined in accordance with the specific func- 


af Thus, the 


tion .-theyregional -organization«<is carrying sout:; 
determination of the dividing line between regional organiza- 
tions under Articles 52-54 and collective self-defence arrange- 
ments of a regional nature under Article 51. must depend on 

: 48 

what actions are taken. 


As to the regional or non-regional nature of NATO, Sir 


Eric Beckett has correctly stated that "in so far as there 


46 Beckett, op. cit... pi. 39), The 1957, NATO Council 
resolution on pacific settlement urged members to use good 
offices procedures within the NATO framework before resort-— 
ing to any other international organization. 


47 Sec Chamten ©VS Bowett, "Op. Cli. 9p. A2U Gee sseun 


ie Nek Padelford, ."Recent Developments in (Reg tonal 
Onganibzaatdom' .pProceedi ne.) eAtS al Slee th955) pi. 127. 
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ws airegionalicharacter atall!in® the North Atlantic! Treaty ; 
it lies in a common interest in the peace and security of 
a certain area, and not necessarily the possession of terri- 
tory within a certain area".42 The absense of geographical 
contiguity among NATO member states need not cast doubt 
on the regional character of the organization not only because 
oceans may be regarded as connecting continents rather than 
separating them9 but also because the concept of regionalism 
in; international; relations has always ibeen»pelitdcally 
defineda.-t 

NATO does not lend itself to a consideration of the 
operating relationship between it and the United Nations. 
It is for this reason that a scholar seeking to examine the 
relationship between an American-led "western" regional 
organization and,the United Nations is compelled to discuss 
the OAS notwithstanding the fact that, in terms of high 
pressure international politics involving East-West relations, 
NATO is of greater significance than the OAS. For our pur- 


pose here, what may further be usefully commented upon are 


49 Beckett; ops cits, ps 30. 


Hf Eugene Stanley, "The Myth of the Continents”, Foreign 
Metatirss Vol. 19, No. 3, 1940-41, pp. 481-494. 


oe N.J. Padelford, "Recent Developments in Regional 
Organization, Proceedings, A.S.s2ToL., 1955, opp. 943-415) Ben. 
Vanukleftena, Regionalism and Political Pacts with Special 
Reterente to the North Atlantic Treaty’, A.J.i.l.) Vols 435 
1949, p. 669; Robert Strausz-Hupé, "Regionalism in World 
Politics "international Conciliation, No. 419. 1946, see 
Chapter I above. 
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the, problens sor political, consultation wikthim the organization 
andy the’ ampaletiof “the Gueertamd Gyprus «prilees son, the organiga= 
Lon. 

TWetcCencrall ir obilem tor, poten iceank consultation?’ which 
has” been much debated within’ NATO anisea  tancely from tie 
fact that the North Atlantielinance Nac aiet iremaiined ea 
Simple “multilateral guarantee pact of 1949 bur (rather shas 


53 The 


evolved “into a séemi-integrated mulitany organizgatwen: 
existence of a NATO integrated command distinguishes the 
Atlantic Alliance from any other western defence arrangement 
— hiro, Ireaty, tie ANZUS Treaty andvthe Manitew treaty. "White 
tive existence Of Tan interprated malitanry commana an eacvance 
and anticipation of armed attack cannot be said to be incom- 
PAbED Le with the provision of Article Si ofthe UN. Chance, 
it has been a source of political problem within the alliance 


Culminating in the ‘recent withdrawal “of France from the 


organization. NATO is an organization Of sovereign states 


92 See generally, Pabtrencom and furices NetOp Opl ees. 
Appraisal se (Princeton: 195/), Ch. 45. Report of the Committee 

of Three on Non-Military Cooperation in, NATO, tosh Alo Pacts 

wd iewres,eebGusseis: 1969) p.. 203 ef. seq. J. Wo bolmes., 
"Fearful Symmetry: The Dilemmas of Consultation and Coordina- 
ciomw iueene North Atlantic Treaty OYreanization , internat ionad 


Olga gattony Vel.w22, No. 4, 1965, ppaeeZi 5407 


93 For an account of this evolution,see Lord Ismay, 
NilOpoelhie Firat Five Years: 1949-19545 (955) pa vet eed: 


Rent OA bp lanti ce, Alla sence SCS 2) pet) eet eS Ode nope: : 
E,vOsgood, NATOs The, Entangling Alliance, (Chicago: 1062) p. 23. 


54 see Eric Stein and Dominique Carreau, "Law and Peace- 
ful, Chanceoin avy Subsystem: OV Withdrawal? sof) Rrance trom (clre 
Nout ment lantie Treaty .Oreanization, A,Jgle la, Vol. G7 loce, 
por o77-6405) Jeam Charpentier, “Le Retrait«Hrancais de, Os AN.” 
Peele Vol, 12, 1956, pp. 409-453 . 
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whichtare,legal equalswunder. international law: but nosone 
could ignore the preponderant American military power which 
creates a de facto United States leadership of a predomin- 
antly European organization. The unwillingness of the 
United States to multilateralize the formulation of-strategic 
nuclear policy, the belief among some Europeans that NATO 
legitimizes American hegemony in Europe, the suspicion that 
the United States may be more concerned with maintaining 
stability in Soviet+American relations than with the secu- 
ritysob.its European: allies; and) thaydifferent interpretation 
of, the «political situation)in.Europe,,eepeciallyeine respect 
of the Soviet intention, have all combined to create a sense 


of disarray within the regional organization.-° 


56 


The argument 


coneerming the, izrelevance of «NATO today Haejcatauleast for 


propaganda reasons, been thrown into the background in the 


56a 
wake of the Soviet-led invasion of Czechoslovakia. The 


important point that this event illustrates is that no 


organization tofastates can be insulated fromritspenvironment; 


- See, for instance; Henry “Kissingerns The Troubled 


Partnership, (New York: McGraw-Hill Book Company, 1965), 
Giat2ZneGe Patterson and shes aokurnis 8) (Jb4, SNATOUeA Crbeseal 


Appraisal, (Princeton: Princeton University Conference on 
NALOPRLISMANCHhs 4: tAlastair Buchan? )"[hegkuture lob Nato}, 
in,bernational.Gonel Liation, INojeD05, 1967; US tanley alohimann, 
UihesNonthwAtlantic Area .as <a sPartial international Syatem"™, 


International Onganization, Vol. 1/, 1963, pp. 521-349. 


56 Contrast the German with the French view on the 


relevance of NATO. See j|International liegal Materials, .Vol. 
Zeelvou, pp. 426, Oo, 


ego ece the Brussels Communique of the N.A.T.O. 


MoniSscerial Council (Nov. 16, 1966), 1n UlS. Dept. or strata, 
Bo letin, Vol. 59; No. 15377. Dee. 9771965, pp. 595-59 75 
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this is especially so with organizations which have been 
created in response to some perceived external threat to 
member states. 

A@major poli tical 4eri st siwithin ithe rAtlan tic TA fanee 
was "the failure*of the United States *to support andtdefend 
Lis®alltest*during the Anglo =French military intervention “in 


Did 


Beypotrin“b9o6 : Anglo-French military intervention in 


Egypt was planned and executed without consultation with 

the United States eventhough the American President had made 
it known to the British Prime Minister, Anthony Eden, all 
along that the American public opinion was averse to the 


58 


use vof force. Asi*the Suez canal is outside the North 


Butanois Area, Britain and France probably have no legal 
obligation to consult with any NATO member including the 
United States, but this is a rather oversimplified view of 
the whole situation. With the Soviet Union threatening to 
intervene on the Egyptian side, and with the dependence of 


Britain and France on American military power in any Anglo- 


ad lace Greens) the Double Standard vote the United 
Nations oy 4b. WoAs so VOl, all, 21957 5 spp lO 461375 eR wo ene 
Macdonald, "Hungary, Egypt and the United Nations", Canadian 
Bara Review. .VOl., 35, 19575 pp... 39713) Qudacy Wriebt, Jvinter— 
VentToneo OO. oAsds Lids.) VOL. slidig, boo? s Dp. a2) — 27 Om oan vey 
Hoffman, “Sisyphus and the Avalanche: The United Nations, 


Eeypt and “Hungary”, International Organization, Vol. 11, 
1957, pp. 446-469. 


oh Sir Anthony Eden, lhe Memoirevof—ihe ht. Hon. sir 


Anthony Eden: Full Circle, (London: Cassell, 1960). Yop es 463- 
464, 
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French military clash with Soviet-Egyptian forces, consulta- 
tion with America becomes desirable. In the Security Coun= 
cil the: United "States was ‘openly critical of the ‘Anglo- 
French action and demanded a prompt withdrawal of the inter- 
ventionist forees frem Egypt. The British and French 
Governments certainly resented the "betrayal" of an important 
ally - the United States - which joined the "enemy" - the 
UisieS-2k = aterlinrustrate ta policy deemed essential® tortheiz 


vital interests in the Middle lage Eee 


As Anthony Eden put 
it: [We chad no ‘reason... ito suppose that! the’ United States 
would oppose us at the United Nations upon almost every 


60 The important point for our purpose is that there 


podntr.. 
was no NATO front against the United Nations, although the 
American rejection of the Soviet proposal for a U.S.-Soviet 
military action against France and Britain under the authority 
of the Security Council as unthinkable may be interpreted 
as setting the limit to which a NATO member is willing to 
offend its allies in the name of the integrity of.the law 
of?-the*U.Ni ‘Charter. 

Ae final problem to’ be: discussed is. the tripartite =con-— 


flict over Cyprus and its consequence not only for NATO as 


an organization but-also for the law of universal-regional 


oe Tid... pp. 5267 S40 °ety seq.; Ceofirey Crowther, 
"Reconstruction of an Alliance", Foreign (Affairs; Vol. 35, 
MOS 7 wpe. lv¥Gs183 at, pi918i¢ 
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relationship. The Cyprus problem has been the most divisive 


Cimdispuies within» the, Atlantic Alliance, cince..the 1950's, Ol 


Cyprus is composed of two ethnic groups - Greek Cypriots 
and Turkish Cypriots - the former constituting eighty per- 
cents or) ther total, populations Two NATO members, (Greece and 
Turkey have been specially interested in protecting the 
Fipbis woul ted ryikith and thins © (Greece thas aalwayesunged ea 
solution ‘based on the principle of sselfi-determinat ion, 
Majority rule and internationally guaranteed minority right 


Wit Ver makimne at ‘clear “that at would respond trovceful ly im 


62 


tiverevent “of Anvasion by Durkey., Turkey seems “ta prefer 


e solution based ‘on the "principle of partition long ethnic 


limes and would have intervened militarily but for the res-— 


63 


training influence of the United States. The British 


Government was especially interested in preserving its 


64 


Strategic military bases on the island. The NATO members 


ee 


Chomaam: sOxtord Universi tywerpress, 1959). StephenwG 7 xydis, 
Cypeusmecomilactloand Conciliation, 1954-1958, (Golumbuc. 
One wState University Press, 1967/)¢) Sir Anthony 2den jw rall 
Givc le. (1960), "p. 394 et. seqa; Biomass Baulich »s cyocuc, 
thes Waclikesiske.: (Origins and Elements of the CursrenteCrisis™ , 
SianiordsleweReview, Vol. 10, 12051760) pp. LO2t 1002. 


62 theodore A. Couloumbis, Greek. Political, Reaction 
to American and NATO Influences, (New Haven: Yale University 
Press, 1966), p. 176 et. seq.; S. Calogeropoulos-Stratis, Le Greece 
et les Nations Unies, (1957), pp. 147-156. 

63 University of Ankara, Turkeyoends the United Nations, 
News VOricie|. OO), Dp LII—196. 


64 Amenony “Verrier, “Cyprus Bratain eeSecumitye haieas, 
Woclurloday,= Vol. 2O,March L964, op. 126- tae 
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are concerned with the fact that conflict between Turkey and 
Greece may impair the cooperation of both members within 
the Alliance. For some time, efforts to settle the problem 


diplomatically within NATO proved abortive.°> 


Inpdate: £963, 
a civil war broke out between the two groups in Cyprus. 
NATO was confronted with a-major crisis. 

Archbishop Makarios, the, Cypriot leader,, resisted 
Anglo-American pressure to keep the crisis within the NATO 
framework. For instance, a NATO peace-keeping force pro- 
posed by Britain and the United States was rejected by the 
Cypriot leader who insisted that the United Nations was the 


66 Even if 


proper Organization to deal with the siteation. 
Cyprus were a NATO member it would still have been within 

bes Constitutional right to have a direct access to the 

United™ Nations. jThus, it is not surprising that Arehbishop 
Makarios' preference for solution through the United Nations 

was not openly challenged by any member. The rest of the Cyprus 


problem in the United Nations is not relevant for the purpose 


Hie this study.°/ Levis sufritetent- to "emphasize tivat *tire 


65 cmnd. 566, Discussion on Cyprus in the North Atlantic 
Treaty Organization September - October 1958, —Clondons61953)), 


66 Linda B. Miller, Cyprus: The Law end Politics of 


Civil Strttenr (Cambridge; Masses Harvard University Peed, 
1968), p. 27 et. seq.; World Order and Local Disorder: The 
United Nations and International Conflicts, (Princeton: Prince- 
EOimUniIVversity Press, 1967) 5p. L116 ete sec. 


67 See James A. Stegenga, The United Nations Force in 
Cyprus, (Columbus: Ohio State University Presis, d.966)) Sebinda 
Bott thers. Cyprus: «lhe, law. and sPolitics: of Civilss trate, 
(Cambridge, Mass.: Harvard University Center for dnternationa. 


Affairs, 1968). 
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Cyprus’ problem shows that’ there ds ta lack sof congensts 
among NATO members on how to go about resolving Greek-Turkish 
Conrilice whieh threatens “collabora tien stip eouteeat ies of 
those two vital members within the Atlantic Alliance; The 
crisis found NATO solidarity “wanting: 

NATO is a regional organization bun at as set0bat) an 
bes Sienificance. This “did mot escape the attention of the 
Committee of Three on Non=Military Cooperation in NAITO: 
Tie scOnmettee commented as follows in tts) 1957 Report: 


NATO should not forget that the influence and interests 
of its members are not confined to the area covered 

by the Treaty, and that common interests of the 
Atlantic Community can be seriously affected by develop- 
ments outside the Treaty area. Therefore, while striv- 
MGeLO Improve (thelr relations with eachother. ana 

to strengthen and deepen their own unity, they should 
also be concerned with harmonising their policies 

in relation. te other areas taking into account the 
broader interests of: the whole international community ; 
particularly in working through the United Nations and 
elsewhere for the maintenance of international peace 
and security and for the solution of the problems that 
now divide the world. 


If the above statement is interpreted as applying to consulta- 
Lioneamone members, OVeL any matter Enat “aliectesintzernat ona, 
peace or the extra-regional interésts of some members of 


nato®? He Mayenot be argued that NATO. ise, inet fectye mone 


oe Report, of the Committee of fhree om Non-Mititany 
Gooperation in NATO. Text dn U.S. Dept. of Stare bulletin, 
Vici weo OM On Oso. LOS 7. pipe, Oa Ceram. ae. Or. 


ve For such interpretation, see Cmd. /692, Events 
Leading Up to the Signature of the North Atlantic Treaty 


With a Commentary on the Text, (Uondowes1949)%5 px Sse Boutroe- 


Chain inerPacta de 1 Atlantique Nord" » Revue Eeypcvenne de prors 
international, Vol. 6, 1950, p. 54; Bastid, "Obligation de Consultation 
Politique pour de Etats Parties au Traite de 1"Atlantique Nord”, A.F.D.1. 
PO ie 955, pp, 464-470. 
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than;what it claims to,be--.an,organization for the defence 
of the "North Atlantic Area". Any group of states can con- 
sultson any matter ofsinteresit, toe théestoupin  thigwis 


clearly recognized in the Warsaw Pact/9 and the ANZUS 


71 The situation is complicated when a regional 


Breatys 
organization like NATO or the Warsaw Pact plans globally for 
"Western" or "Eastern" world security. When the Soviet 
Union,and the United States; both leaders. of,the.two world 
major camps organized politically and military around NATO 

and the Warsaw Pact, negotiate, the subject-matter of such 
negOLtTations is so politically weteheyeihnate re cannot put 

have consequences that are world-wide in scope. It may, then, 
be said that while NATO is 'regional' in membership, and 

has so far remained “regional” in its area of operation, it 


2 2 2 2 ° 2 2 WA 
is universal in its signiticance. 


Gz The Organization of American States and the United Nations 


Ca==Historical Introduction 


The OAS is perhaps the regional organization most closely 


De Wareaw haat, At cmtot. See below. 


me Fon-suthvuinterpretation, vece (Starke sgop. %elEs, 
Opi muoa2 a] b5 3.9 blebs 


he For these three dimensions of regionalism, see 
Potter, "Universalism versus Regionalism in International 
Organization. , A.P.o.R., VOL. 379 L943 p. S54., see Cha L 
(Introduction) above. 
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studied by scholars concerned with problems of universal- 
regional relationship. Hence, interpretation and con- 
clusions regarding the shifting balance of importance 
between universal and regional organizations have been 
drawn in the light of the experience of U.N.-OAS relation- 
ship ein, the ipobitiical vand sseqaunisty, fiela./? 


The literature on the history of the (Inter-American 


74 


System is extensive While it is hardly necessary to deal 


73 Bees fOr instance, —lnise in, "Claude une. line OAs 
LnesUsN end the United States”. sinternativonalmcConcuadarion, 
Now ol Marcie loge Re St. J. Macdonald, “Ine slbevelopine 
Relationship between Superior and Subordinate Political 
Bodies at the International Level: A Note on the Experience 
of the United Nations and the Organization of American 
Seates. Car bel erie, “VOLS 2, LUG sPnp . 21-74 Don aba Toi, 
"The Dominican Republic Crisis of 1965: A Case-Study of the 
Regional vs. the Global Approach to International Peace and 
Security", in Andrew W. Cordier (ed.), Columbia Essays in 
International Affairs, Volume III: The Dean's Papers, 1967, 
(New York: Columbia University Press, 1968), "pp. 1-37; 

M. Eduardo Jimenez de Arechaga, "La Coordination des Systéms 
de L"ONU et de L'Organisation des Etats Americains Pour le 
Reglement Pacifique des Differends et la Sécurité", Hague 
Reewed lh. aV.o1. jldd L964 Clr. vppe, 423-5204 sAkehuret, ain 
Foghat Reet We 518 er eed se ele 


Aa Probably the most complete bibliographical reference 
Vs “Dok  ragk oi G... MEVer wand Ahh aml a Sits 6 Ae a DabsiO mine OnUy Od 


UnitedsaStateas.— latin “American Relations Since, 1610 meCLin— 
coln: University of Nebrasca Press, 1968). Outstanding 


among the numerous works on the Inter-American System (OAS) 
are Arthur P. Whitaker, The Western Hemispheric Idea: ts 
Rise. and Decline, -Githaca, New Yorks “Cornell Mniversa ty 
Pressip4h954) 5 (Margaret Ball, Lhe Problem iof. Inter-American 
Organization, (London: Oxford University Press, 1944); 
Thomas. and ‘Thomas, The Organization of American States, 
(Dallas: Southern Methodist University Press, 1963); F.V. 
Garcia Amador, The Inter-American System, (New York: Oceana, 


1966); Gordon Connell-Smith, The Inter-American Systen, 
(LomeaonceOxtord University Préssy 1966): IR. St J Macdonald, 


Wine Organization of American States:(in Action... U. sof ar: 
baw Journal, Vol. 15, .1963-64, (continued on, page 341) 
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with it»here, it is not inappropriate to recall some of 
its highlights in’so far’as these aré relevant to an under= 
standingtofethe*organization invites *célations with?’ the 
United Nations. 

Two attempts at international cooperation on a multi- 
lateral basis among ete Latin American Republics preceded 
the formal establishment of the Inter-American System in 
1890. The Panama Congress (1826) and the Lima Congress 
(1864-1865) envisaging Latin American defence and economic 
cooperation proved abortive. /° Hispanic Americanism sub- 
sequently merged with Pan Americanism following the success- 
ful establishment of the Inter-American System in 1890. 
“Lhernewtorganization operated*primarily on’ the * basis” o£ 
Conference resolutions and declarations until 1948 when it 


was given a formal constitutional structure. /° 


74*®(eontinued) pp. 359-429; S. Inman, Inter-American 


Conferences, 1826-1954: History and Problems, (1965). A 
documentary record of resolutions and declarations of the 
various Inter-American Conferences is produced in J.B. 
Scott (ed.), The International Conferences of American 
brates, 1889-1926, (New Yorks 1931), The International 
Conferences of American States, First Supplement, 1933- 
1940, (Washington: 1940). 


AS56 Pa. Stuart, "Sinton Bolivar’s- Project -for_a- Leegua 
Gin Nainkowe--~-southweem Prolliteal and Soclad "Science Quar= 
Forciy, Vols. J, 19267 ROW. Frazer, “Ihe Rove vot (he Lama 
Congress, 1864-1865, in the Development of Pan Americanism", 
eA Hs Re, Piholige2 on cN@hotnel so nepprecroes 40% 


76 Glee *Frénuwick, “'Ihe OvAPS.: “The transition "irom an 
fnmwrerecen to a written®constitttion", Avg.Lsliy Vols =39, 
PGS Spor * SES —3.20. 
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In the early years of the Pan American Union when 
the organization was primarily concerned with the promotion 


of commercial relations and dissemination of commercial 


ie 


Lt. Oem a.t 1. On, the United States hardly appreciated the 


Value Of the new onganization, and, in fact, resisted 
attempts: to endow itiwith political functions. It should be 
remembered that... in, her relations to European Powers, the 
United tates, was asolationist. She did not then need the 
inter-American System as' an instrument: of foreign policy. 

in he relations with Latin American Republics; the United 
States embarked upon an active policy of "preventive" inter- 


vention much to the persistent resentment of the Latin 


78 


American Republics. While the Latin American Republics 


welcomed the anti-European interventionist image of the 
Monroe Doctrine, they sought to persuade the United States to 


formally renounce her interventionist foreign policy in 


Latin Ameen. 


11 Baul se Readusah, Rublicw internationale Unwonse, (od dr 
eye eeie 


78 thomas and Thomas, Non-Intervention: The Law and Its 


import linWthe Americas, -(Daldass“SouthernasMethodist Univer— 
Speyueloro Marcle a2; (De As Craber, §Crisis Diplomacy Ati e tox y 


Ob1U. Si ,intervention Policies and Practices, (Washington, 
DBCS ePhublve Aftatvs Pressh, 1959). 


iv Dionas and thomas. Non-Intenvent lon, (p=) eet. seeds; 
S.G. Inmange" Ther Monroe Doctrine and Hispanic Americal’, 
Hea, ek eos Os NGy As LOZ ph 63> —O/io. sem Claas 
Memorandum stated: “The [Monroe] Doctrine states a case of 
UnitedsStates vs. Htrope, Not or pUndted States tvs.) latin 
America", See U.S. Dept. of State, Memorandum on the Monroe 
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Trends in twentieth century international politics - 
the assumption by” the League of° Nations of*@ constitutional 
competence to settle disputes between its Latin American 
members, and the demonstrated need for political allies in 
an increasingly competitive international system, to mention 
gust vatitew?-"foreéed” qualitative changes in’ the perception 
Or CHER POteEntTalieies of the OASSby the U.o. *roreien polrey 
makers. Many Latin American Republics had participated in 
the League of Nations partly in the belief that the Geneva 
organization would act as a counterweight to the preponde- 
rant influence of the United States in the Western Hemi- 


80 


sphere. However irritating Latin American membership of 


the League was to the United States, the latter was comforted 


by the fact that, although a few Latin American Republics 


appealed to the League for the settlement of their disputes, °! 


most of them continued to show strong preference for settl- 


Ingvlineinm disputes within the Inter-American System, °t ct 


was thus possible for the United States to formally abandon 


her policy.of .unilateralwintervention in favour: of one of 


80 WH. Kelchner, Latin American Relations Withe the 
League of Nations, (Boston: World Peace Foundation Pamphlets, 
Volulleevoenen, 1929). pp..d3-143, Stephene Uipeany pel atin 
America, The League, and the United States”, Foreign Affairs, 
ViGtieat 2 od US 33 te Die Ui 


oe See Chapter III above. 


a2 PoP. Walters, A Histoty, ol. Che League OL Nations, 
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good neighbourliness in 1936.8 


As@a -corrollany tcomthic 
new development, Washington successfully sold the concept 
of .inter-American collective responsibility for continental 
security and collective action culminating in: the Rio Treaty 
of 1947,%4 

It is impossible to divorce changes in the Inter- 
American System from the changing kaleidoscope of: the inter- 
national system at large. The constitutional formalization 
of the, Inter-American System in 1948 reflected an urgent 
need for strengthening regional power structures in the face 
otgdecpening ideological polarization: of internationale live, 
For the United States and the Latin American Republics, the 
Hast-Weisiterinite poses tworcontlictings policy problems. “As 
far as the United States is concerned, the problem is how to 


use the OAS forthe. collective legitimation of its national 


poldcyeobjectives vis-a-vis its.ideoclogical adversaries with- 


= Thomas and Thomas, Non-Intervention, pp. 63-64; 


Bryce Wood, The Making of the Good Netehbourm Policy, (New 


YomwnGolunbdva-Univeredty Press, 1961)). 


oh Convention for the Maintenance, Preservation and 
Re-establishment of Peace, Buenos Aires, December 23, 1936, 
ApJ lwdsse VOle Jl, L93/3, Havana DeclararionsU.s.. Dep two 
meaerte bil betin. Vols, ws i. LOO ape Do Lis Arteria mee Onn 6S O17, 
1941. . The” 1940" Declaration states “any“attempit onthe part 
of non-American State against the integrity or.inviolability 
Bt the territory, the sovetrelenty Ob thespolitacale ndepend— 
ence of an American State shald be considered as an act of 
aggression against the States which sign this declaration". 
The. Rio Treaty simply states that any armed attack on a 
signatory to the Treaty would be considered an attack on 

all member states. 
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out, if possible, appearing to offend unduly the political 
sensibilities and national pride of the Latin American 


allies. 8° 


For the Latin American Republics, the most 
pressing policy problem posed by membership in the OAS 

(and, indeed, one might say their geographical situation 

iw the Western Hemisphere) is’) how to “safeguard their politi- 
cal independence vis-a-vis their powerful northern neighbour, 
how to demonstrate to the whole world that the United States 
isiionly ‘a cand not:"the ajor factor “in “their international 
relations), and ‘finally, "vow *to “shire the. priorvty ot the 
organization from excessive preoccupation with security to 
economic development of the poor member states. 

These two sets of policy considerations combine to 
determine the nature of the relationship between the OAS and 
tie? tU IN. +cand “ofthe poltrical dynamics within “the verional 
organization. It is common knowledge that successive 


administration in Washington have tended to look at the OAS 


first'.as a collective instrument for the isolation of the 


85 C.N. Ronning, Law and Politics in Inter-American 
Diplomacy, (L963), “pp. log=102;"Joseph Ss Nye, “Untted States 
Policy Toward Regional Organization", International Organiza- 
Elion. Vol. 26, No. 3, 1969, 9p. 719-740 eep. “at pp. 7 23=725: 
Jerome ‘Slater, ‘The OAS and. :the United States Foreten Policy, 
(Columbus: Ohio State University Press, 1967); also "The 
Litmiits! sof Legditimization in- International Organd zat tone: 

The Organization of American States and the Dominican Crisis", 


International Organization, Vol. 23, No. 1, 21909, spp. 4o- 


72; Jorge Castaneda, "Pan-Americanism and Regionalism: A 


Mexican View", International Organization, Vol. we 15055 67 
eo ine -Claudem ore -(ed.),, Tne-OAs, the U.N, 
aa the United States," International Conciliation, No. 547, 

March 1964. 
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Western Hemisphere from the infectious political disease 

of international communism even when such a policy implies 
the, shutting »-off pobathe United *Nationstfiromadealing swith 
intrashemisphere-erisis. -_The.OAS,is seen only »secondarily 
asja;tool»for the rapid. .eaonomic development sof Latin 
America. President Kennedy's pet project, the Alliance 

Eor Progress°° and President Johnson's support for the crea- 
tion of a Latin American Common Market and his promise to 
pursue a more liberal trade policy towards the Latin American 


/ 


Republics® have by no means changed the conception by the 


U.S. policy makers of the OAS as basically an anti-communist 
securitycorganization; they merely «reflect .thinking in 
Washington that economic development of Latin America may 
help to lessen the political appeal of communism to the 

poor nationstofjLatin America. Whether the Charter aot 

Punta del Este is truly "the first great agreement between 


hatin Amerniecaland the United States in the veconomicquand 


qn 88 


e\oyeakesyil “araljeal remains to be seen. 


SO su ass Depth. COfsAStatey eBulletin | Vol. a44ReNor sblse., 
Aprid STyLIG1 yap .e47 Ly Tbidtsovels tas 9 iNov-1is9, Sep uenber 
1d Uv LO GEG p 5459: 


87 u.s. Dept. of State, Bulletin, Vol. 56, No. 1454, 
Maye o,n1967., pp. 7/12-/21; OAS Official Retoxrdss0BA/Semacy 


IX.1° (English) 019679 Meeting of “American 'Chiefs sof (States, 
Bunta cdel iesteysUruguay, iAprilvl2=14) 1967) (Washingtonge1967). 


88 jose A. Mota,erhom- Panama: tLo*Punta del Este: Past 
Experience and Future Prospects, (Washington, D.C.: General 
Sacretariatoot. the. OASS’1968),"p. viliv See also ™J. *Dreier, 
"New Wine and Old Bottle: The Changing Inter-American 


System", International Organization, Vol. 22, No. 2, 1968, 
DP A = 49:3) 
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The concrete demands made by the Latin American 
Republics are basically economic. These states would like 
the U.S. to pay greater attention to the economic develop- 
mMentaormLatinuAmerdcaye Theynere: notequst isatisfiiedr with 
avLatin American’ "Marshall Plan", they want freer entry into 
the U.S. markets.°8 The New York Times recently drew 
attention ‘to’ "the kinds’ of American practices and attitudes 
sorlitele Woted®4nt thi sit the’, sade country ,ethat! cooll one 
Latinis® on®the Alliance for! Progress! ‘and! on® Washing tons 
inflated rhetoric about Pan-Americanism". It commented 
edtiteorialiy on June 15, 1969; 


Americans need to be disabused of the notion that 

the Alliance for Progress has failed because lazy 
Latins simply squandered billions provided an over- 
generous Uncle Sam. In the Alliance's first seven 
years, the United States furnished $5.8 billion mostly 
inehoans, and the Latins had’ paid back) S26 biti ion 
of it before the end of that period. Also, most of 
the money had by law to be spent in this country. 
Americans need reminding that despite many setbacks, 
Latin America managed in those seven years to invest 
$115 billion in developmentagainst an Alliance target 
for. the: first decade of S380 Dillton. And Latin=cselt— 
help provided nearly 90 per cent of that investment 
total. Americans also need to be reminded that 
Washington's actions in Latin America are sometimes 
contradictory. ands often, at. varcancee with (fe. 07m cial 
message. Colombia's example is by no means unique: 
lnvinge wallantiy, to. lessen, J ts. dependence ong correc 
exports, Colombia increased rice and corn production, 


oa Thiss.complaintsapermeated they speeches ef the Latin 

Amerdeanadeadere at» the 1967 Punta. del Este meeting SSec 
OAS Official Records OEA/Ser.C/IX.1 (English), Meeting of 
American Chiefs of State, (Washington, D.C.: Pan American 
Unit -onget96 788 Siclel also’ The: Rockefeller Report cont Ouse ley 
of Life’ Gn ‘the Americas= Text’ in U.S: Dept.’ of State, 
BOtletinemvolm LXIG Noy \U589, December. 84.1969) ppae4 2a 
DAO, 6p, at p»-319. 
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pantly through Amerieaneerediis? Uh Then #1tefound it 
could not export these products in competition with 
Amnerican*rice* and corn “or “it would“imperil an-agree- 
ment by which it got American wheat on deferred- 
payment terms. 


betim American critique ohtUnitedssStates NOAS*policy is 
solidly based and well founded.°+ Pnethetipoviticalkmatetid,, 
fear persists «generally and«among. many Latin Ameriean states 
that the United States may continue to use the pretext of 
communist infiltration to intervene in the domestic affairs 
of some Latin American Republics. To these states collec- 


tivewinterventioniisalisS. intervention under a different 


nhame. oe 


In orderAto explain ithis difference in emphasis con- 
cerning the foremost task of the OAS and the general problem 


of U.S.-Latin American relations, it is necessary to put 


a The New York Times Review, Sunday, June 15, 1969, 
Delo sekesidenc Nixon recent yy indicated that sls 
Administration would adopt a new approach to the Latin 
American problems "without any of the prejudices that we 
may have had in the past and without being imprisoned by 
the policies of the past or without perpetuating the) mis— 
takes of the past‘ta»<See U.S atDeptearot sSitate, sbubletin, 
Volar OAENOSelao3, eMay 85: ub969, Spunsgd5- Bilt elie edowberil it 
the Latin Americans take him seriously as can be seen from 
the dhostihesrecep tion ogiivemsto Vthe ARmesidenthaltemisisary, 
RockedLehler,eduring is stoun lof Latin vAmerica lin 1969.. 


a The Rockefeller Report on Quality of-Lifte-in- the 


kmertcas, U.S. Dept. of State, Bulletin Vol. Gil. No samo u0s 
December 8, 1969, pp. 495-540. 


43 Gite sRonning,, liawvand Politttes ipmpinter—-American 


Diplomacy, (New York: 1963), p. 82; Castaneda, Mexico and 
the tUnited Nations, (New York: -1958), p. 183. 
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the ‘domestic problem of the regional. organization into a 
broader international perspective. Led by one of the two 
nibitary “ants of the century, the OAS ‘cannot- avoid being 
draw? Yin to “tiie drama of world politics. Numerically 
dominated by economically poor nations, the OAS cannot 
escape being a development agency. In fact, Lt has got, to 
be so because communism cannot be effectively quarantined 
or liquidated in a region of abject poverty which happens 
to be situated at the door step of the most affluent society 
the world has ever known. 

Enough has been said to highlight the history and pro- 
blems of the OAS. LoL Siine Our santen tome ted. wt tt 
the “internal politics” of the organization any more than 
is necéssary.to throw some light on its relationship with 
the United Nations.?° 


In this study, we propose to examine the operation of 


the tharter) law of universal=regional relationship, focusing 


ae For a synopsis of intra-hemispheric crises which 
never came before the Security Council and which were 
either successfully resolved or.prevented from escalating 
LO dangerous proportions, see Pan American Union, sinter— 
American Treaty of Reciprocal Assistance Applications Volume 
1, 1948-1959, (Washington: ' 1964); Inter-American Treaty of 
Reciprocal Assistance Applications Volume II, 1960-1964, 
(Washington: 1964); Jose Mora, From Panama to Punta del Este: 
Past Experience and Future Prospects, (Washington: 1968), 
pp. 45-53; Thomas and Thomas, Non-Intervention, (1956), pp. 
189-195; John Dreier, The Organization of American States 


and Hemisphere Crisis, (New York: LOG 2) Sep pees ee 
Mecham, —The United States and Inter-American Security, 1889- 
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Gmetwoebnoadycons tiitutional ciss uesinuGl)y tthe valleced <pritoxity 
okoneglowal scorganizations inathe: «iie ld. .of jpacifie ccet the- 
ment of disputes and the related right of a member state 
toichawe taccesisistdethenSecunity Ciouniedi. G2)! the asicope of 
comtrok tof! the Secinity «Council tover sregional lenforcememt 


aicieeroni. 


Che u ePaci fhacSett lement sof Disputes 


[A])) eBhe proposition that members) of «the OAS are 

oOpligated to resort to “the regional organization tor 

the purposes of pacific settlement of disputes arising 

among them before appealing to the United Nations 

This proposition was debated in the Security Council 
insconnection with the Guatemalan affair (1954)5,. the. Cuban 
ecomplaint against the United States (July, -1960) , and with 


94 Wine COmMeeslLiessloOmed aeqneac 


the Dominican Crisis (1965). 
raised by these cases relate to the right of a U.N. member 
to have recourse to the Security Council and the competence 
Of theeUntted ~Nations «ta déal with disputes and esituations 


among two or more of its members wherever such disputes may 


OCCUL. 


Gy ae tite Cuatemnaltan Affair: (1954) 
Faced with subversive intervention by insurgent forces 


crossing from the Honduran-Nicaraguan frontier and aiming at 


Si See generally, PIBi Miller, World Ordernsand LoGal 
Disorder: The United Nations and Internal Conflicts, (Prince- 
Pong eLooy pp. 149-165, Ls0-1o1. 
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the overthrow of his allegedly communist-dominated govern- 


ment, ?> Colonel Arbenz of Guatemala appealed to both the OAS 


and the United Nations to prevent the "open aggression on 
the part of the Governments of Honduras and Nicaragua, 


instigated by the interests of foreign monopolies" against 
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Guatemala from continuing. The Arbenz request to the OAS 


was subsequently suspended and finally withdrawn. When the 
Security eCouncil First convened, (it .considered «a iBmazilian= 
Colombian draft resolution urging the Guatemalan complaint 


toabe erefhenmned sto tthe sOAS  ~andethe Securi gyi tCouncisgshakert 


ey) 


informed of the OAS activities. A Soviet veto, however, 


prevented the adoption of this. draft resolution. As the 


Security Council was unable to adopt an agenda when it con- 


95 For a background account of events leading to the 


Coieien seencmd. 92/7, skeport on) Eventes leading, Upmetomand 


arisang Owl of tie’ change of Regime in Cuatemala, (London: 
1954)% F.B. Pike, “Guatemala, the United States, and Commu- 


wren “in the “Americas "> Review of "Politice, Vole Ly "1955, 
Dpeeeole-2ok. Pab. Taylor J&., “lhe (Guatemalan At faire aA 
GrPrerdie Yor United States Policy 7"A IP. she, Vor. 707 L956, 
DOs 7 o/-800; J.8.S. BPaweett, “Intervention 2m) intercnationad 
Daw LAYS tidy of*Somnc Recent Cases) Wague Recterr ye Vol. 103, 
ISGUG L)ieepps 044-423, e8p. -atiopp. S/2-3635" UC. Green. lhe 
Double “Standard of “the United Natrors "7 *v. Bewoa ry Vole err. 
TOS 7 pp 104-13 7 


aay ClP=88/54 (English). ) Lext of thd sadocument, 
as well-as other OAS Documents to be further cited can. be 
found in Report of the Inter-American Peace Committee on the 
Controversy Between Guatemala, Honduras and Nicaragua, 
Hagshiine tons) 1954):ieCmdi. 92770 (Londons, 91954) UN Docc. 
Sse GO. Ree JC ots. OUDD. April. (=) Jineloaa. 


DUST ON Goce: 5/2036 UNE Doce S71 PY a6 750 (195 een oy 


Ve tae Re oe 


L2e 


" “ re a 

_neevog bavemimob-setavmncs ¢ibegetta cakasherwbedetove 

240 of2 heed of balesqgs alemedasd scyudeibnjovelanellenate 7 . 
no nokaestggs aogo" sf3 snevetq of emottsk bastau eda bas 

sugezeolK buns eerubnoe 20 etnemasevod sia lo 338q 903 : 

tecises “estLloqoaom agte1o2 ito etesresot siz yd bestsgisent 
2A0 sds of Jeeupst sasdiA aT 60 satunisnoo mozt sinunenes 
adj neadW .awexbdoiw ylienti bas bebnogeve yisnsupsedue ssw 
_onifiiss18 s betebisaos 34 ,bsasvaoo sett? Ltonve) ysirvose2 
intaiquos aslemsisud edd goitgis motigloess sistb asidmolod 
sqo% Ltonvod ystsvoe® eds bas 240 403 03 boxrreist od. oo. 
_xrevewod ,otev seivoe A Ye sotsivisos 2A0 siz to bemxoitat 
sit aA .motsuloass tte2b aidt to notsqobs od3 besneverq 


~ 


au» ?f aedw ebnegs os Jqobs a3 sidsau ssw arta <etapoen 


e? 


@ it 


eis of ake sinevs to tavoo9s bavotgiosd eB r0% ee 


bag of aibsef ejaovi mo ttoget ,TTS@ .bm9 998 ere 
‘wobacl) aah 
-mmoo bia esia2e ~Slamsigu0° 6.82 $ 


2@@L , Vi .f0V, peotztiol to wetvaei .asotromA ods at ae 

A ¢he wed aelsmssBuD oat” ,..2U zolyst .8,09 ZLd8-SEs’ be 

2cRL ,02@ .LoV ,-8.2.9.4 ,"yotio® eeja32 ber tal to oupistsd 

innotseavesmd it nolsnavessai" ~iteawst 1.2.3.0 ;308~T8 .qq : 
£0L lov ,Dtepoed ougsH ,"28es8) jaensA emo2 to yebuse@ A twad 
edt" neae Oud jE 8E-SVE aq 38 «qes ,CSh-AdE qq «(Irj1der 
,if .1oV, «Asm. i. y ,"ancoltiet bestia odd to brebasi2 sidvod 

a Ge~ Sol .ag se : 


os, 


. 


~2nemusob etds..20 3xoeT . (detIgaz) d2\88-r9 bom ® 
ad na. eos sedasui sd 04 etaomucod &A0 pera ee, 


add na. 362 goeeT na »tA-ratoal st to 326 bak ae 
eS 16% oot bas paaehael Ske Sun EXEr- 
. 30d eM ae ac :ao0b no y . oD : Bil aoe gakt a) 


.O20f saul + LhrgA .qque iat d3@ , 0.9.2 sabe ae 


w@L oq «(hGOL) 1208 Was ood sug 26888 200 IT 
tips pn Whe ‘be 
(Ft 


332 


vened a second time on June 25, the Guatemalan complaint 

of aggression against Honduras and Nicaragua could not be 
further examined, and a member of the United Nations was, 

in effect, -dehieds®recoursetto thetSecuritysCcounciilty The 
Arbenz Government was thus compelled to deal with a regional 
organization determined to indict it as an agent of inter- 
national communism rather than consider the complaint against 
the two members of the organization. The indictment of the 
Arbenz Government was, however, made unnecessary because of 
the replacement of the government by an anti-communist 


Government acceptable to the United States. 


(a) interpretation of thet Chartero Lawl of Universal—-Regional 


Relationship 


The simultaneous appeal by the Arbenz Government to 
the OAS and the United Nations brought into sharp focus the 
problem which agitated Peru at San Francisco in 1945 - the 
probiems®ofeconcurrent! consideration ofsa, dispute ortsitua- 
tion by both the regional organization and the United 


ae The problem in June 1954 was, however, funda- 


Nations. 
mentally more serious than this in as much as it involved an 
organized and determined attempt by a regional organization 


led by a most powerful state to deny the United Nations com- 


petence to deal with the matter. Equally important is the 


Be aniccer 5764 ATL G19. UEN. Ce LA0 mDoCe eV O Lael eee wees 
See Chapter IV above. 
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fact that the way the Guatemalan affair was handled by the 
Security Council provided a powerful precedent which was 
to “be "referred to in subsequent cases. ?? 

twe Vkegal andi polrtical batttle. in’ the Security Counei 1 
was over what Ambassador Lodge aptly characterized as "the 


fundamental question of venue", 190 


Lavo. vin oa se ate dds 
imtienpme tat Pon: ofjithe? reliewant, prowdisionsvio£t they Uc N.eiCharter. 
The Guatemalan affair should be seen not only as a confronta- 
tion between the principles of universalism and regionalism 
but also, and perhaps more importantly, as a confrontation 
between the United States and the Soviet Union concerning 
how the powers of the United Nations should be exercised. 
Lhevslattver dimension of, this confrontation’ aseicruciadly 
important to a clear understanding of the nature of, and 
trends in, the universal-regional relationship. 

in terms, of, the international, daw. of tEhesU. Ne Charter, 
Security Council debate centred on the competing claims of 
KReticles 33.0) and 52(2) on, the one, hand, ~and got, Arevetes 
347, 35, and 39 on the other., it,is, possible to identiry 
three positions. 

First, it was urged by the "Try-OAS-First-and-Keep- 
the U.N.-Out" spokesmen, namely, the representatives of the 


United Sieates, Brazil and Colombiatthat, tn accordance with 


99 See below. 
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Atbeae les S31) and S52(2)9o0f the UsNe Charter, Arewacile 
oo Or the OAS Charter and ATtTAclLe 2° ofthe Pace of Borpets , 


Guatemala was under legal obligation to seek redress first 


LOL 


with the OAS. As’ was pointed out in the preceding 


chepeets Lf an OAS member *eo0es* to the United Nations first, 
itis only an breach of the conetitutional® law of the oAgl02 
ana not of the United Natiens, which i6 what would conéern 
the world organization. 

White® it as true that the UN. Charter requires members 
Or= the regional Organization to use regional machinery te 
settle’ local mae Gee before referring them to the Security 


Counead and, inideed, urges the Security Souncal to encourage 


LO 


Tecional pacific settlement of disputes, Che 2A chio tea 


United Naticns members = any state for that matter = tor have 


5 : : aie / 
Yecourse to the Security Council is specitically reserved, 104 


Thus, those who invoked Arti¢le 52(2)"not only to) jus ts ty 


Ehewhypotiescis Of regional praority but also Tos support 


thear denial’ of the competence of the United Qeccene 


overe 


hookecetnie tect that Article 5274)* extricates Areioles 34 and 


AUS Dade, Paka) 05.) 65, elob, Loe) U.N Doce melt] /G, 
Davee Ao 27, 


mle OAS# Charter PAP INY Zon Oo eh eas 2) ane Coes 


OA Ai Gl ee 2. 
Ue Por this view, see Yepes, im Nague kecueil, Vols ly 1947 > 
(II), p. 279, "La solution pacifique des conflicts entre les Etats membres 
d'un oOrganisme regional est de l° exclusive competence de ce dernier 
[lOetamicmescestonal|y.. Lodutervention dU Conscilede securiie, we aye 
lieu, ne viendra qu'apres, et deulement si l'organisme regional a echoue. 
Poms tdew ver ticie 52 ne ealtaln avoir d autre Signification . 
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Do berrom the Implicat ious. of Article 52,195 the argument 
GQEpthesOAS Memberssin the Security, Council amounts to the 
ehaim that Co eee by. J0ining the OAS .. has restricted. 
PEenOtet cried bed, her yiehteunder Article 25 (1) of tae 
USNs Chartexy, More. serious, and legally invalid is the 
telated claim that once a regional organization is seized 
Gfeaacaspute betweens two Ore more of dts members ,-.di Sti iaet 
interpretation of the U.N. Charter requires the United 
Nations to stand aloof. The advocates of the supremacy of 
LoemOAS “were at  taudt mot so much ime their icon tbantiion Mthat 
the OAS be tried first as’ in their determination to) keep 
thet United) Natitonstioute abi avlecost.. “his, isiGthe mone, in— 
acceptable and anti-Charter in as much as Guatemala's com- 
plaint was one of aggression. 

The second position in the debate was that the "Try- 
OAS-First-But-Keep-the U.N.-In" advocates like Sir Pierson 
Dixon (Brattain)... Munro “(New Zealand) .” and Hopvenct Ghrance). 
This position reflects and combines a shrewd political 
ine sie Otuthe situation with some due récspece som the 
Charter law of ‘universal-regional relationship. Hoppenot 
declared thats France woud d not object toy the proposer | to 
refer the matter to the OAS but wanted it clearly understood 
that such a procedure neither amounted to nor was it intended 
to imply thiat the Security Council was “unloading its res- 


105 See Chapter IV above. See also, Jimenez de Arechaga, "Le 
! 


traitement des differends internationaux par le Conseil de Securite", 
Hague Recueil, Vol. 85, 1954 (1) pp. 81-82. 
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ponsibilities»on) thes [OAS], Committee, for Vitewhill rest 
with the Security Council to take its final decision".1%6 
While maintaining that the proposal to use the OAS was "both 
reasonable and constructive", Dixon recognized that "there 
is a statervot safftairs (to which the Security Council "cer=- 
tainly cannot remain indifferent since it raises a problem 
concerning the maintenance of peace and security".197 Monro 
believed Guatemala was "fully entitled to have immediate 
recourse to [the] Council in the situation which has given 


rise to this application", 198 


However, by not voting in 
support of the adoption of the agenda on June 25, 1954, these 
three Western Powers demonstrated that political loyalty to 
the United States overrides loyalty to the law of the United 
Nations. Commenting on the way the British representative 
votedsySir AnthenyeEden wrotehytlfeallies ate to®act sinigcon-— 
cert only when their views are identical, alliances have 


10:9 


no meaning". In so far as a Security Council member can 


base its vote on any consideration, 110 the, UsaN.s Charterwdoes 


106 y.n. Doc. S/PV.675, parag 475% 


aig Ebi paras ro On L007. 


woe ipids. Dard. 923.017 Leslie Munro, ihe United sNations: 


Hope for a Divided World, (New York: 1960), pp. 54-56. 
109 


sireAntiony=rdaen;, Full) Circle, 1900, ps8 ioe. 


toes Join Dissenting Opinion of Judges Winiarski, 
Basdevant, McNair and Read in the Conditions of Admission 


fase yoy CG. UcusReports, LOA/<1040, pp. 37. at) p35). 
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seem to permit the strategy of denying a member of the 
United*Natiions aecess tothe Security "Council; but ft “should 
be understood that it was not intended that this should be 
seotbySthe draftsnen at PSan Francisco.ttl 

The third position which may be described as '"Keep- 
OAS-Out-as much as possible-and-Retain-the U.N.-all the Way", 
wasShnetd®by Guatemala and®the "Soviet Union. “Both countries 
treated the problem as a case of aggression rather than a 
dispute. The Security Council made no attempt to deter- 
mine the nature of the complaint which was variously des- 
eribed@as aedispute”) a’ sittation™’, an”™™ invasion” *and*an 
"aggression". Treating the complaint as one involving an 
act of aggression, Guatemala and the Soviet Union drew 
Seecenbron Go °rhe*provisions Of “Artle les 24, "25 5"s9 and #2. 
The Soviet Union denied the competence of the OAS, arguing 
that a situation involving acts of aggression is a field of 
Security Council competence for it has primary responsibi- 
Iitye®for'thel"maintenancée “of “international “peace “and ‘Lt -would 
book*®like an#@abandonment Yor -that *responstbilrty Lf 16 did 
not act. Although Guatemala subsequently reluctantly 
accepted *the “investigatory role of "the "OAS; the Arbenz 
Covernment “lbeartl tebe *kiown Fthar "this “will enot in Yany way 


affect the, action of the Security Council with regard to the 


oe See theebratreh sconnmentary jou, the UN. Gharter. 
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case of aggression against Guatemala".112 


In terms of the jungle law of international behaviour 
under which considerations of legal niceties are sub- 
ordinated to those of power and power calculations, Security 
Council debate was essentially whether what the United 
States, the local hegemonial power, perceived to be the 
dangerous forces of international communism would be per- 
mitted to find a beachhead in the United States' power 
Prontier.afiWot the Soviet Ambassador,o Tsarapkings Lodge said: 
wStay wuts ofl this: hemispherel Gnd Wo note tt rysit omis'tazit - your 


plans and conspiracies over here", 113 


What Lodge was really 
saying was that in Western Hemisphere issues, the United 
Nations? fiwhi chs ‘ther U.iSeiS \R.i aisha membermhacs noswole. © whe 
message was not lost on the Soviet Union. At the time of 
the Soviet armed intervention in Hungary in 1956 and of the 
Soviet-led Warsaw Pact invasion of Czechoslovakia in 1968, 
the Soviet representative likewise took the position that 

it was no business of the United Nations of which the United 
States is a member to try to interfere in the affairs of 


114 Lj, ie lalre) 


the socialist commonwealth of Eastern Europe. 
Guatemalan case, the Soviet Union was a vigorous defender 


of an effective universal organization; the United States 


112 ons Doc. CIP-103/54 (English). 
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114 See below. 
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the leading advocate of the supremacy of the regional 
Organization: .,The,reversal,o£f roles in Hungary,and Czecho- 
slovakia simply shows that international political behaviour 
is ftoowclosely.tied ito; considerations of national interests 
and political convenience. 

Aepossible way, ,out.of) the pshost¥ofylecal and political 
problems,raised.in the Security Council would have been to 
accept the suggestion of the Representative of Lebanon, 
Matik. g@¢Referring.toaythe,Brazilian—-Colombiansdratt resolution 
Whicheurged.the,Security Council~to,tefer the,matters to the 
OAS, Malik proposed amendments as follows:"Leave unimpaired 
the fact, that.the.Organization, of American.States~wouldybe 
seized oOfnathis, matter, butewithouty the Councilsexplicitly 
Eeterring it to, thesorganization;s, At the same tine, ,the 
Jurniediction of jthe,.Council,would, beymaintained as witewoudd 
still be seized of the question", 11° 

ThewtlLrstepartwor the, proposed solutions, is, politically 
unavoidable, for there was nothing stopping the United States 
from,exercising:heraveto,power, to, preventyaction.by, the 
Security CounciloaeTherysecondsepartwof, thesMalik. formuda 
soughtito discourage the impression that,.the Security Council 
was abandoning its responsibility to a lesser: body. It may 
be asked whether it would have been legally correct for the 


Security Council to refer the Guatemalan complaint to_the 
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OAS as the Security Council has primary responsibility 

for the maintenance of peace and security. If the complaint 
was a dispute between Guatemala and her neighbours, Article 
52(3) would certainly have provided legal support* for the 
referral of the dispute to the OAS especially as Guatemala 


had herself gone first to the oas, 116 


Furthermore, there 
Leehotning sin Article s360 Gl) te indicate: that they security 
Council cannot recommend that the dispute be referred to the 
OAS. Similarly it may be argued that even if the case was 
one of aggression, the decision or recommendation which the 
Security Council is competent to make under Article 39 does 
not exclude the referral of the complaint to the OAS, al- 
though such a procedure might not have been intended by the 


delegates at San Francisco. !t/ 


It should, however, be borne 

in “mind that’ “ag the Security Council is a ‘political’ body, 
decisions and recommendations are based on political con- 
siderations. As each U.N. organ has been left to interpret 

its power,nothing prevents the Security Council from recommend- 
ing under Article 39 that the complaint of Guatemala be 


referred stotcthe: OAS. It is nevertheless politically desir- 


able that impression should not be left that an organ which 


LL6 See D.W. Bowett, "The United Nations and Peaceful 
Settlement, in Report of ‘a'Study Group on the Peacerul Settle— 


ment of International Disputes, (London: 1966), pp. 169-172. 


el Faweett, ‘Intervention in International Law: A 
Study of Some Recent Cases", Hague Recueil, Vol. 103, 1961 
Gil) sta 282. 
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has primary responsibility for the maintenance of inter- 
Metional peace and security is, abandoning this responsabidity. 
Finally, the last part of the Malai formula would probably 
have soothed the anger of those who demanded the application 
CieArtieles 30 and 4A7 of the Chartres, 

two conclusions can be drawn from the Guatemala affair. 
Hetete the lay Of Universal -regtonad. Celeationctip nas, been 
terror ec ne tie light ao. ithe pole ya con cide mat on cc 
the major ideologically antagonistic world power systems. 
Be cod bimewCaces Tepre son Ese a WiGtOl ye oOt ten ew, ell este ee 
MenDer, OL a rerlonasie organization. showlid so) tol stine: peediona | 
Otpanization before appealing fo the Sectrity Council. By 
Glosivewite Woeorsto a2eU.N] menber iexercastnie its sCOmctsiit 
ttoOneg Perishnt “ele aceess) tow thes United, Nagionsi. themoe cima y 
Gounciivestablighed a precedent whieh represéentcs ardiatonted 
interpretation ot mhes Charter’ law tlsuniversat—=re gona! 


Lye 
relationship. 


Gh Phere Cuban Case 101960) 

Themeonstitucional question’ of tthe might om recourse 
CfvavtUcNe member to the Security Council was’ again reised 
tie L900 when Cupa, an OAS Member comp veined 2 reper ted 
taGeate.,wbatassment,.1mttrleues smd aegressive acts caine & 
hereby tier United) States sand asked gine Security Council fox 
Hetionso Cuba charged that the international behaviour of 


the United States vis-a-vis the former “constitutes political 


ae See Jimenez de Arechaga, "Le traitement des differends internationaux 
par le Conseil de Securite’, Hague Recueil, Vol. 85, 1054 “Gide Vppnees =co% 
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intervention and economic aggression, which are expressly 
eondemnedginhArtiecléess! 5 fandel6mof the  Ghattersgof the 
Organization of American States", 118 
Some preliminary comments on the term economic aggres- 
sion are in order at this juncture. It may be neted that 
whibeetheausenofkthe itermptaggression” \inwthe) UiN atCharteéer 
does not necessarily exclude forms of intervention other 
than the use of armed force, economic aggression is nowhere 
explicitly méntionedge pingiact,; tthe authorsadi tehayuin: 
Charter deliberately avoided placing any construction or 


119 Mie OVAS Glieyseireie 


definition on the term "aggression". 
explicitly states: "No State may use or encourage the use 
of coercive measures of an economic or political character 
invorderitolforce the sovereign twililsofwanothernes tate sand 


120 Penis not siic— 


obtainsfrom.it vadvantages of many \kind", 
prising that the constitutional law of the OAS should 
specifically wcharacterize economicscoercion as iasfiorm: of 
aggression. The Latin American Republics are generally 
vulnerable to severe economic coercion by the United States, 
andithey thavezhwithwethemactive suppertsofmthe Ahro-Asian 


states in similar situation, attempted to characterize 


economic pressure and coercion as forms of aggression within 


ue DoNG Doce rs Vcore, pata. Oo. 


Stone, Aggression and World Order, (Berkeley: 1958), 
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EMeGm@on t CsaemOn mn them Ue Nie Charter. [21 


No consensus has yet 
emerged on the meaning of economic aggression and also on 
whether economic pressure constitutes a form of aggression.122 
Ae SUES Security Council in) July 319605 the Cuban sareu— 
ment wasa@theslegal onerthat tfeArticled52(2) off thesUen2 
Charteruwas invoked inesupportsofstheylegais obligations of 
Cuba to have recourse to the OAS before going to the Security 
Council, such contention ignores the important reservation 
OfaArticdess2(4); furthermore, *thateansappeal tosArticle 
23 of the OAS Charter overlooks the provisions of Article 
iS¢pota ther OASs Chartercand Article: LOSeofethe: UeNs Charter./*9 
The Cuban position, which is believed to be legally correct, 
denies that a regional organization like the OAS has exclu- 
sive jurisdiction over a dispute that may arise among the 
OAS members. While the OAS may be a proper forum for the 
discussion: offanysCuba-U;,S. controversies,eit-disvbyano,means 
the only forum, and "[w]Jlere it otherwise we would be obliged 
to reach the sad conclusion that the American States, upon 


formingiagregional agency, suffered, an impairment.ofr thedt 


rightege thati they: renounce! theirerights underpithes United 


net Stone, Apesression and World Order, (1950) pp... 20-7 /. 


ia See the 1964 and 1966 Reports of the U.N. Special 


Committee on Principles of International Law concerning 
Friendly Relations and Cooperation among States. U.N. Doc. 
R/S (i6ean b6 November, 1964); Doc. A/6230, 9(1l/ June, 1906). 
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Nations Charter, whereas there can be no question that what 
they did was to supplement their rights under the United 
Nations Charter with those which they enjoy under the 
regional agency".124 

The -argumentrof those who claimed that Cuba should 
have sought redress from the OAS before going to the Secu- 
ELty eCouncil restedenot soymuch on legal -as on practical 
grounds. Ambassador Lodge let it be known that the United 
States "does not think that a theoretical and legal analysis 


of this question is indispensable".12° 


Imgsuppore of tthe 
proposal urging the Security rpCouneilatotdesist from tacting 
on the Cuban complaint, Lodge offered this explanation: "If 
we look at the matter from a practical standpoint - and 
since it is generally recognized that no country can ‘be 
denied access to organizations of which it is a member - we 
find one circumstance which cannot but affect our decision. 
That tcireumstance»is that the situation ‘with ‘which oiwetare 
dealing is already under consideration by the Organization 
OfsAmerican’States; and«this is a fact ‘we \cannot overlook", 126 
hiGgisasutGbeLentatonrecognizerthat thisgargument* has ne 


hegaltsbupperttintse farvas thetconstitutional rightwoft 


appeal’of a U.N. member to the Security Council and the com- 


124 Thad. peperar ae? , 


i.N.' Doe. S8/PV.874, para. #64. 
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petence of the United Nations to investigate any complaint 
are in no way qualified by the condition that when a matter 
Usa lready Wetore-'a- regional’ organization aparty tor the 
dispitesican wo Wongerlexerciisesits constitutional’ nieht 
under Artielers> lor tthat) the! United Nations* must await the 
result of regional investigation and action before dis- 
charging ite" responsibility. 

A final point worth commenting upon is the proper 
interpretation that should be placed on the decision of the 
Security Council to adjourn pending the receipt of a report 
from the oas.12/ Does it represent a victory for the pro- 
regional alliance of the Latin American and Western Powers? 
The Soviet representative forcefully argued that "from the 
llega P*s'vandpoint, *the proposal’ to refer the tcomplaint to “the 
Organigation- “of American States’ Le contraryeto: the United 
Netons Charter. - ‘Fron the political standpoint, whether Vor 
not the sponsors so intend, the effective purpose of the 
proposal “1s “ta *prevent ‘the Security Council from taking the 
requisite’ effective measures to protect ‘the national independ- 
ence *and poli tical tand! "territorial integrity oi Cubasy7a pur— 
pose that suits “the "convenience ‘of “the United States", 128 


The first part of Sobolev's argument is not legally 
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Lnceontrovertible. Cuba on this occasion was not denied 
access to the United Nations. However, the manner in which 
the Cuban complaint was dealt with leaves much to be desired 
in as much as the Security Council discharged its responsibi- 
lity.too speedily and in a rather-casual way that smacked 

of capitulation to the OAS. As was. pointed out earlier in 
connection with the Guatemalan affair, it is perfectly 
within.the competence ofthe Security Council to decide for 
peselisnow.to deal with a dispute ot a complaint.) [In the 
Cuban case, the Security Council decided to adjourn considera- 
ELonsof jthe,complaint)while reserving to itself), the right 

to take up the complaint at a later time, As the Ceylonese 
represéntative pointed out, the proposal to adjourn amounted 
LOweOUlYeaneainterruption of ‘theadiscussiony that ais, mowepho— 
ceedingsin.~this \Council....- lt cannot be construed as an 
attempt to deny Cuba the right to have its case heard and 
decided here. It is not in any sense, therefore a kind of 


129 Whether it was 


ManocUVrestomput.of£f consideration ®™ . 
desivab le sthatstihe sCouncil should have resorted to that 
procedure is another question which cannot be answered by 
reference to the law of the Charter. Thus, the Ecuador- 
Avgentinesdratt resolution adopted by the "Security  Counei 


Gan beysaid to support not so much the legal but the political 


doctrine, or OAS priority. [he G@iteck Gi the Sécurrey Council 
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resolution was, however, essentially the result desired by 
the Latin American and Western Powers, and it is from this 
angle that the second part of Sobolev's statement may’ be 
regarded as a polititally=valid interpretation oz the 
décision oOf- the Security Countil; 

In conclusion it may be said that there was a general 
agreement that the right of a member of the United Nations 
to” access to the Security Council’ cannot be denied, but 
disagreement seemed to exist on the question whether the 
United Nations can be said to be discharging its functions 
by merely reviewing the work of a' regional organization. 
The decision of the Security Council to refer the Cuban 
complaint to the OAS constituted a precedent. It has been 
said that "once a decision is rendered by an authoritative 
body, it has entered into the stream of decisions that will 
normally be looked to as a source of law. Considerations 
of equity and equal treatment will tend to favor its applica- 
tion in “equivalent" situations; moreover, the reasons which 
impeiled its adoption in the one case are. likely to’ have 
some influence in other cases".139 As we shall see in later 


cases, there was an appeal to this precedent. 


na Oscar Schachter, "The Quasi-Judicial Role ofthe 
Security Council and of the General Assembly", A.J.I.L., 
Vol. 58, 1964, pp. 960-965 at p. 965. 
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Citijesthe.Dominican Grisis.(1965) 

The major constitutional issue raised by the Dominican 
crisis concerns the respective competence of the United 
Nations and the OAS to deal with the military intervention 
Ofethe United .~States,»inetheseinternalyaffains ofsa,sovereien 
member of both, the United Nations,and the.OAS. .,The~1965 
Grisis.can»be examined fLiret as ~ascase.study .of ,the sus, 
foreign policy of unilateral intervention and as an illus- 
tration of the practice of hegemonial intervention which 
has become very much part and parcel of international life 
~ what Schwarzenberger calls “a matter.of .world camp ipolicy" 
S@Cond,.as ja case of institutional <innovation by stheyOAs. 
This innovation consists of the creation, for the first 
time, of an Inter-American Peace Force, and of the specific 
assignment of political functions to the OAS Secretary 


General; and, third, as a case study of institutional inter- 


yee wk 


5) 


action between the OAS and the U.N. and of the interpretation 


Of the snelevant provisions of the U.N. Charter dealing with 
universal-regional relationship. While our main focus is 
on the problem of universal-regional relationship, we shall 
seek to integrate these three dimensions in our analysis. 


Briefly, the sequence of events is as follows. Civil 


On G. Schwarzenberger, "Hegemonial Intervention", 
VebeWeA.. Vol. 13, 1959, p. 265, See also PawecetG sin) Hague 
RPeCUcileevOl. bL03) LIOLGLI) A pe o4e. 
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WotGebroke Ouuminethe Dominican Republic in April 1965,132 

The United States intervened militarily ostensibly to protect 
American life. The subsequent escalation of the number of 
the interventionist forces was considered necessary to fore- 
stall an alleged communist takeover in Santo Domingo. +33 The 
OAS grappled with the crisis’ first by despatching its 
Secretary General on a peace mission to Santo Domingo and 


toe with 


later by establishing a five-man Special Committee 
a broad political mandate to help establish peace in the 
strife-torn Republic. The mandate of the Special Committee 
was at one stage transferred to the Secretary General and, 
subsequently, to a three-man Ad Hoc Committee through which 
peace Nesetinaldyrachieved., ~ dhe. OAsS e101, Lhemtirsta time, 
constituted an Inter-American Peace Keeping Force consist- 


ig. OPE CONtIingenes. from Brazil, eCosta, Rica, Elesalvador, 


the United States, Honduras, Nicaragua and Paraguay under a 


ee See Tad Szulc, Dominican Diary, (New York:. Delacorte 
Press, 1965); Theodore Draper, The Dominican Revolt: A 


Case Study in American Policy, (New York: Commentary, 1968). 


1e8 Uo. Dept, Of State, BULLetin, (Vol O29 Now dol, 
May 17, 1965, p. 738; State Department Memorandum: "Legal 
Basis for United States Actions in the Dominican Republic" 


in Abram Chayes et al., International Legal Process, Vol. 2, 
(Bostons61969),¢pp. 1179-1182. 


134 Members were from Argentina, Brazil, Colombia, 
Guatemala and Panama. 
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Broaz aera n: commander, 13° 
Whereas the OAS convened under Article 59 of the 


amended OAS Charter "to consider the serious situation 


created by the armed struggle in the Dominican Republic", +36 


the =Sécurity Council was called into session “to eonsider 


the question of the armed interference by the United States 


E37 


in’ the*internal “atfairs of the Dominican Republic”. As 


will be demonstrated shortly, the United Nations played 


only a peripheral role in the resolution of the crisis.138 


135 Fpor the role of the OAS, see “OAS Official Records ; 


OEA/Ser.D/II1.16 (English), Annual Report of the Secretary 
General 1965, (Washington, D.€.: Pan American Union, 1965); 


John Carey (ed.), Ihe Dominican Republic Crisis 1965, -(New 

York: Oceana, 1960/7), pp. 36=38;3 Dona Baron, "The Dominican 

Crisis of 1965: A Case-Study of. the Regional vs. the Global 
Approach to International Peace and Security", in Andrew 


Cordier (ed.), Columbia Essays in International Affairs Volume 


III: The Dean's Papers, 1967, (New York: Columbia University 
Press, 1968), pp. 1-31. 


136 The Tenth Meeting of.Consultation was neither con- 
vened under Article 6 of the Rio Treaty which deals with 
aggression which is not armed attack nor under Article 3 con- 
cerning armed aggression, but under Article 59 of the OAS 
Charter "in order to consider problems of an urgent nature 
and of common interest: to the American States”. Thus, from 
theybeginning, the, OAS. did not treat  U.S..intervention as 
apcase Of aggression in. Violation of Article 138 ote the 
OAS Charter. 


137 U.N. Doc. S/ 68165 SG. Ook, 2OthSY Yr... (oupp apt Les 
Jung 19655, p. /0- 


aoe For.a concise, summary of thes security .Councidsdebate, 
See"UsN.Yob., LOGS; pp. 140-155) Report,oL the Security Coun— 
cil) 16. 3uly.1964 - 15 July 1965: .C.A.0.R., 20th sSess.>,) Supp. 
Nove, N/6 002) 2 oh. Os) UaN eMonbhiyaG iron Lele, Vou on 
Noreo wJuner 965.8 Ppags-ols, bid. iNo. 7, eJuly 19605° 5 pp. 3- 
Tie bid,, No. 6, August ceptenben, 1965) pp.) L0-16.) ssee 
alsoub be Miller, World Utdervand Local Disorders ihe United 
Nations and Internal Contivcts, (1967), p. 249 et. seq. 
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The U.N. representative in Santo Domingo was given a very 
restricted mandate; he was to secure a cease-fire, observe 
andsreport’toethe Security.Council., It sremainsesignificant, 
however, thatyafotethe £ixrstatime yvinitheshistony of (the 
United Nations, ebhothsthe -UeN. fand ithe OAS *intéracted 
institutionally at the scene of action in the adjustment 

of a situation threatening the maintenance of peace in the 


backyard of the United States. 


(a) Interpretation of the Charter Law of Universal-Regional 
Relationship 


Although the proposition advanced in 1954, 1960 and 
1962 that the United Nations should not consider disputes 
simultaneously with their review by the OAS collapsed in 
the .L965, Dominieanacrisis, sthe wnivensalist claim tor bpri— 
mary competence to deal with a situation of aggressive armed 
intervention was rejected in favour of a less important 
yole.of maintaining a rather passive universalist presence. 
in, Santo--Domingo, the symbol. .of the universal otganization, 
U. Thant's Representative, was, in fact, playing a minor, 
though eimdependent, tfoleisvis-a-vis pthe jUnd ted tsita tes jand 
the wiaGasthed \WOnreaniization of AmericanS tates’. (ylhevtest, of.the 
section of.the chapter is devoted to an analysis of the 
rival claims of the principles of universalism and, regiona- 
lism, and to the legal and political argument marshalled in 


defence of each principle. 
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fThewRepresentativeroft Jordan, «Rifai, rightlyocast 
the, problem; faced: by. the Security ‘Council inthis} pertinent 
qeustion: "Are we, in the:world today, trying to establish 
a strong international system for world peace and order, or 
are we tending to substitute for it a. regional system-for 
the same objectives? On the answer to that question. depends 


the course of action we should adopt". 13? 


As. we shall see, 
the decision of the Security Council, while making concession 
to the first, leans more heavily on the second alternative. 
The armed intervention by the United States in the 
domestic affairs of the Dominican Republic, a sovereign state 
and a member of the United Nations would be a violation of 
the fundamental principle of the U.N. Charter, and of: the 
universally recognized rules of general international law 
unless a request for foreign assistance has actually been 
made by the legitimate constitutional authority in Santo 
Domingo. In the Dominican situation, as in the Hungarian 
situation almost a decade before, the authenticity of the 
purported request for foreign assistance is highly question- 
able. 140 Thus, as a case of armed intervention ,without an 
authentic request, it was correctly ,.urged by the Soviet 


representative, Fedorenko, that "[t]he Security Council is... 


be ND O.e eS PN 01215. pare, 225 


ie Theodore Draper, The Dominican Revolt: A Case Study 
in American Policy, (New York: 1968), p. 121. 
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noteonlyhwithin dtscerdghts,obut dsr ine ditty) boundiitot give 
urgent consideration to the question".141 In such a situa- 
tionsfacedsin 1965;. to. deny!) thati ther United» Nations) has 
constitutional competence to act, as it was. similarly denied 
byf thea Soviet Union in; Hungary (1956). and) in) Czechoslovakia 
(1968),0.1siguridically unsupportable: the-legal competence 
of the United Nations rests firmly on the provisions of 
Articles, 244025, ands 39e0f5 the UsNet Charters 

The central thesis of the pro-regional argument was the 
practical one that action by the Security Council was: un- 
necessary. It was not that the competence of the Security 
Council was denied but that the superior competence of the 
OAS was vigorously asserted. It was urged that the OAS 
was already seized of the matter, and that, in the light of 
the action that body had already taken, commonsense dictated 
that no further independent procedure be initiated. In 
obvious reference to the Guatemalan and Cuban cases, Ambassa- 
dor Stevenson of the United States said: "[I]t would be 
constructive and in keeping with precedents established by 
this Council to permit the regional organization to deal 


142 What Stevenson was saying 


with this regional problem". 
ise that ,aaskthesSecurity, Counedlyhadgabdicated) ite, roleiin 


the previous cases and, hence, set a precedent, there was no 


Td U.N. Doc S/PV.1198, para. 143. 


a- ULN.. Doc. wS/PV.Ll96,. para, oo. 
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reason why such precedent could not be followed in the pre- 
sent case. Advocates of regional supremacy would admit the 
necessity and relevance of U.N. intervention only when it 
could be proved that the OAS was acting improperly or 
derictentily. iiiey icontendeéd ethat tthiis sposdition would by 

no means "deprive the Security Council, as a matter of its 
OWMareSponrsiii lity icf tthe tpossibilkity, of action gin jother 
situations at earlier stages, or of resuming its activities 
imtehisscase Lf it “became snecessaryito do so" seandy,dfinally, 


that any U.N. intervention would encourage a concurrent and 


independent consideration.of the matter by both organizations. 


BE wae -eladimedy assoneinichtsexpectthat supporteiornythis 
aPeument rests Upon the “provisions cof eArtieles 233 ¢l)mand 32 
or*the SI. Nv VCHharter: 

In the first place, as it was never intended at San 
Francisco that a regional organization operating under the 
behavieurealtrtules sof Articles. 31 (1) cands32eshouldgadead with 
a case of armed aggressive intervention, it was inappropriate 
toheite those Articles because, in the: Dominican: crisis, 
charges of aggression were made.144 In the second place, 
even if°onecwere’ to assume that the U.S: armed intervention 


WaSetNOt B@tasclofiaggression»in violation offs theesovereignty 


Im Men Spoeees/ PV Ae0des para. 91-92; S/PV. i207. 
Data. 20— 2. 


de; Representative of Uruguay, U.N. Doc. S/PV.1204, 


Dexa. e205 
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of faeU.N. member, the contention that the interposition 
of the Security Council would encourage "concurrent and 
independent considerations" by both the OAS and the U.N. 
ignores’ the. fact’ that this) is ‘exactly what a proper inter— 


145 The 


pretation of Articles 33-38 and 52-54 amounts to. 
pro-regional attempt to reduce the essence of universal- 
neg ionadjireilatiionshdp, te the provision of Article 54 which 
nequimes, a megional organization to. keep the Security Council 
informed of its activities leaves much to be desired. Ina 
situation where charges of armed intervention have been 
made, merely keeping the Security Council informed of the 
activities of a regional organization is indeed a very poor 
Substitute for the direct cognizance of the, situation by the 
Security Council which has primary responsibility for inter- 
national peace and security. 146 
The Security Council's decision to send a representa- 
tive to Santo Domingo "for the purpose of reporting to the 
Security Council on the present situation" represents a 
Mindmalist interpretation Of the competence of the United 
Nations. The United States, the local hegemonial power, 


could not tolerate any. meddling of the Soviet Union in the 


Western Hemisphere. To forestall this it was necessary: to 


oe See Chapter IV above. 


ye Representative of Cuba. U.N. Doc. S/PV.1198, 
para. 68. 
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preventethepsecurity Councils» ofewhich, the, Seviet jAive is 
a permanent member from taking cognizance of the situation. 
While the United Nao te was not completely shut off (and 
thiseial inwcontrasts sto, the refueadeof. the Soviets Union 

to consider favourably the eight-power draft resolution 
urging the U.N. Secretary-General to send a representative 
toehrague for the purpose of reporting sontithe! Czechoslovak 


situation in 1968) ,147 


the Coalwtion ine favour onthe? supre— 
macy of the OAS conceded only a restricted competence to 
the United Nations. in) erfect, it Can be saids thet. even 
though the acceptance of the resolution authorizing the des- 
patch of a U.N. mission to Santo Domingo broke a new ground 
in as much as it marked the first time United Nations and the 
OAS have actually been present simultaneously at the scene 
of a situation threatening peace, the resolution represents 
Only a very hesitant and mild challenge to the thesiseor 
regional (OAS) Palaver ie a 

Apisnal pointwor Legal anterest neiares to sienna cure 
of the Inter-American Peace Force. It was contended before 
the security Council that the InteroAmerican- Peace forec was 


an "enforcement" force carrying out enforcement action which 


a Yegional organization has no power to undertake without 


147 See below. 


ae Rene-Jean Dupuy, “Les Etats-Unies, L'O.E.A. et L'0O.N.U. a 
Saine-Domingue’, Aih.Di1,, Vol. Xl, 1965, pp. 7-110. 
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theapriorhauthorization of the Security Council.148 The 
scopecofsthe term “enforcement action” in Article 53 has 
been a subject of considerable dispute between those who 
contend. that "enforcement action" refers to both measures 
eontenplatedgin Articles 4l.and 42 of the U.N: “Chartet and 
those who would confine its application to only those mea- 
sures €entemplated in: Article 42. "Since the following section 
of-this Chapter is devoted to the interpretation given to 
this termeinsthe U.N. practice and jurisprudence, it suffices 
to gmeréely.indicate at-this juncture that a restrictive inter- 
pretation of the term has tended to favour the enlargement 
of ;the fautonomy sof regional organization vis-a-vis the 
United Nations. The only preliminary comment pertinent at 
this point concerns the need to distinguish between an 
enforcement and a peace-keeping force, 

thdisaedistinction wassmade by the: World, Court) in,Certain 
Ee pedséls fcase with particular reference to UsNenwn. and 
On Ni tee giant 1962,149 The International. Court of Justice 
hekd qthatsO.N«eUaC. sand U.N.E.F. were “peace-keeping and not 
enforcement forces because they were stationed in the host 


countries with the latter's positive consent and, further, 


Bus Representative sor’ the’ UrSvocRw: UiNe+ Doc. 9S/ PV. 
1203, para. 87, 93, 94; Representative of Jordan: S/PV.1221, 
para. 22); Representative of Uruguay: S/PV.1221, para. 41-45. 


149 +.¢.J. Reports, 1962, p. 151. 
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because their purpose was not coercion against the will of 
any state’ but interpository, that is,.to separate combatants 
and maintain law and order. It is generally agreed that 
coercive action on the part of a peace-keeping force strictly 
in self-defence cannot be considered as enforcement mea- 
sures, 1-9 

In the light of the above comments, we may now examine 
the claim that the Inter-American Peace Force was an enforce- 
méneeiorcetrequiring ‘theseprior *authorization ofAthé Security 
Council. From the point of view of purpose, it may be said 


that the May 6 Resolutiont°1 


recommending the establishment 
ofean Inter-American Force ‘clearly indicated that the purpose 
of such a Force was not: coercive. While it-is.true thatthe 
U.S. interventionist force constituted the largest single 
national unit in the new collectivity, the Inter-American 
Peace Force, in law, has to be differentiated from the ori- 
ginaleUcSwcinterventionist* forces. “It is, -however, entirely 
a different question to ask whether the so-called Peace Force 


was deployed and used in ways consistent with its declared 


purpose. The debate in.the Security Council was full of 


note Georg Schwarzenberger, Report. on Problems of a 


United Nations Force, 12L.A.,.Report of the ss0th Conference, 
Hamburg, 1960, pp. 130-152; See also his "Problems of a 


UmlbedeNattons Morce = C.lVb, Vou. 12, L9D9 ppc = 200). 
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chamgesethat™ thewOAS forces continued to carry out the, type 

of activitiesxassociated with-the U.S. interventionist 

forces, that is to say, they were giving logistic support 

to General Imbert of the National Government of Reconstruction. 
The spokesman for the Constitutionalist Government: under 
Colonel Caamano questioned the neutrality of the Peace 
Potceabetorez the Security Council, All»this was denied by 


the spokesman for the General Imbert Government.t°2 To 


a 
large extent, the Inter-American Peace: Force was, throughout 
the crisis, an indispensable moderating influence. 

The Inter-American Peace Force was deployed without 
the consent of the Government of the Dominican Republic but 
this is not quite the same as saying that the Peace Force 
was deployed against its will. The point is that there was 
no such thing as the authority in Santo Domingo at that time. 
However, it needs to be recalled that one of the two terms 
of the temporary cease-fire negotiated by the Papal Nuncio 
oniAprils 30, 1965-was,that-"an Organization of American 
States Commission shall agree to serve as arbitrator in the 


conflict", 13 that even the constitutionalists under-Colonel 


Caamano promised "to accept the mediation of the [OAS] Special 


152 wl We. Doc. S/PV.1212 (19 May, 1965). 


a See First Report of the: OAS to the. U.N. Secretary-— 
Gone role e UeNaoy Doc, obo b4, -S.C.0.R. 20th Vr. ,couppertor 
April. May and June 1965, p. 133% 
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Committee", !°4 andefinalby ¢thateiniparacraph @7/joretia Act 


of Domingo, "the Parties declared that they accept and 
recognize the full competence of the Special Committee... 
for the purposes of.the faithful observance of what is 


agreed to in. [the Santo Domingo] Agreement",+°° 


Pete hiect , 
both sides to the civil war recognized the competence of the 
OAS; as the Inter-American Peace Force was one of the func- 
tionaries and instrumentalities of the OAS, it is not sur- 
prising that neither faction asked why and by whose authority 
the Force was in Santo-Domingo but merely complained about 
how the Force was being used. It can be concluded that both 
sides to the civil war tacitly conceded the presence of the 
Peace Force. 

A legitimate constitutional question that can be raised 
in connection with the formation of the Inter-American Peace 
Force is) that there is no provision in the constitutive 
documents of the OAS specifically authorizing the establish- 
Meniwotesdch a Porte. Article 3 of the, KRio@lreaty -certainiy 
cannot: provide the legal foundation for the Force in as much 
ae the OAS was not exercising a collective right on self 
defence, Article 6 of the same Treaty could not be invoked 


without, first. admitting» that the,U.$. action,violatéed,; in 


the first.place,. the territorial integrity and political 


1543 GYNo poe, 8/6364. 
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independence of the Dominican Republic, We Giayidbe: tisaid., 
however, ‘that’ the Organization of American States confronted 
ioeMey vende ines 1965 “a tty pel ot puoiiwem Hitinever Maced hier ore 
and ats nesponse was tai Vored' to “fhe needs: of tthe Se itdation. 
ihe inter-American Peace Torce was Mot etilera! eventhough 

Gye Cannot point Co a Specie coustitcuvional proviso ein 

Ee Conetitutional law of “the OAS Suthoriging ts creation, 1° 
ie may be moted that in the Reparations for injuries case, the 
INEbeinattonal Court ‘of Justice enunciaced the principle thas 
LUlnder dntermational stay.) the [U.N a Oreanizeation must) be 
deemed to have... powers. which, though not expressly pro- 
Vide daimatie | Charter. are cCOMierred upon Leh yemecesoar, 
implication as being essential for the performance of its 


fire Saye 


duties The concept of implied powers of an international 


Organization supports the view taken here. We must conclude 
that there is no basis for characterizing the Inter-American 
Porce as an eniorcement force requiring the prior authorize 
CLOneOLethe  seCura tL ymGOun Cui. 


Any assessment of the impact of the Dominican crisis 


hone Thomas and Thomas in John Carey (ed.), The Domini- 
geaneG@iivede- 1965, (New sYork: Oceana, 1967) pp. 56-50% Jom 
McLaren, i opomAnsigeReCTAsigagAn Inter-American Dilemma", aie iey 


ee Reparations [or injuries Sulteted in the senvice 
OL tie United Na rotons, See ee Tie eer cr ie 04e. 
pe I2tbat op, 182, Sée also Fin Séyersted, ““Tnternational 9 
Personality of International Organizations, 4 ol.J.l. a, 
Volw 47 0964, pp. -/4, "pp. 255-266; eUni ced Nations Forces, 
GLOGGI pe 299. et s-s eqs hor a dissentange View, see Gl. lumina Tie 
Legal Nature of the e United Nations", Hague Cette Vice ROR maOGiGe eC) 


pp. 23-25. 
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on the Charter law of universal-regional relationship should 
not ignore the fact that the universal-regional: problem has 
arisentingconnectioniwith an actiterpoliticalucrisis whitch 
was hardly favourable to an impartial and objective con- 
sideration of the respective competences of both the United 
Nations and the OAS. The United States behaved as the local 
dominant and hegemonial power in the Western hemisphere. 

She found it politically convenient to be more regional 


than thetoriginal regionalists in 1945. 


(c) Enforcement Action 
[B]iaThepproposition that “enforcement action" under 


Article 53 encompasses only measures involving the 
use of armed force by a regional organization. 


(Aj8 Intcoduction 

Among international legal scholars there is a general 
agreement that the terms “enforcement action" and "enforce- 
ment measures" as used in the United Nations Charter are the 
same ,158 However, on-the question of the scope and content 
of enforcement action under. Article 53,two lines of argu- 


ment are usually advanced. !?? Ps ed ae CAS de Casta: 


158 See, sir Eric Beckett,sop. dito. ip vs Keisen. ihe 
iaveoto the. United Natdome, ps. /2 4% 


159 f.v. Garcia Amador, The Inter-American System, 
(New York: Oceana, 1966), p. 189 et. seq.; Manuel Canyes, 
The Organization of American States and the United Nations, 


(Washington: Pan American Union, 1963), p. 49 et. seq. 
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enforcement action includes all measures contemplated in 
Attaclests4ieandn4é2seofithée UsNa ChartercodThusgpkélsen writes: 


There are two kinds of such measures: measures not 
involving the use of armed force, and measures involv- 
inge the. useeofiarmediforcess Bothsares ’enforcement 
measures' or ‘enforcement action' as they are some- 
timesscaliledsin theyCharter. ca -althoughgonlywtheamea- 
sures determined in Articles 42 to 47 involve the use 
of 'armed' force. The measures determined in Article 
41 are especially: "complete or partial interruption 
efpeconomicerelations land of rail, sseeagnatinegtpestal, 
telegraphic, radio, and other means of communication, 


and the severance of diplomatic relations". This pur- 
pose is defined in Article, 41 as follows: “to give 
efiectato Ltselthe Seturity Counei hiskhedecisiansl;tthat 


means to enforce the decision upon a racalcitrant state. 


Hence these measures, too may be considered to be 


"enforcement measures" or "enforcement action" referred 


to in various Articles of the Charter,160 
Apsecondyinterpretation, tmore restrictive: thanethecfinst ; 
is lthatithe atéermebniorcement raction Jin Articheds 3eincludes 
only measures contemplated under Article 42. In support of 
this interpretation, ityvis+-sometimes argued that, -under 
AGGhobees2 Ch)} bthe limitation tovthe lactivitiessct garregional 
Organizationeis the usesof “forces, that thesauthorization 
puincipleasin jAnticle 53; being a relative tand motdan fabsolute 
Limitation oneregional,~action ;\cannot ube gintenpreted awikthout 
taking into consideration the relational interest between the 


desire for regional autonomy and for a dominant Security 


Kelscn, op. cite, p- 7243; Beckett, op. Cita, pp. (6, 
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Council position.1®! Garcia Amador asks: "If the expres-— 
sion “enforcement action" were understood to apply to all 
measures contemplated in the U.N. Charter, in what would 
nregionalsaction iconsisit? In lotheérm words; why sauthorize 
regional arrangements or agencies to take up matters rela- 
tivetto the maintenance of international peace sand security 
aus ceptible coferegional Gaction, Vif .that taetion emus ttbe 


162 This view deserves 


authorized by the Security Council?". 
twotprelimninaryscommenits:. \ein. the sfirst tp lacestié sthast gn: 
Charuer ointended “that «the tactivities ofaregtonal organiza— 
tions relating to the maintenance of international peace 

and ssiecurity tother than’ *thosiecot «pachfiicilisetthement and of 
collective self-defence under Article 51 should be exempt 
HuoOm the authorization eprinciple of Articless3 git woudd have 
said so. A possible argument that what international law 


163 overlooks the historyeor 


déestuoteprohibitsitepermits 
Maayecl@ikecy Syil shee) 5) 8) Bie Sey WeeehhOsloe® ¢ Iie alts) Se@Ihenveyaie eC) 


remind ourselves that Article 51 was adopted at San Francisco 


largely at the insistence of the Latin American leaders who 


ae Marvin G. Goldman, "Action by the Organization of 
American States: When is Security Council Authorization 
Required under Article 53 of the United Nations Charter’, 
UsCeleA wm Lawl Review. »Vol.. LO, Part 2.7 1962-1963) pp aol) = 
S69. 


162 Garcia Amador, Opa Clie De ako: 


no The SS Lotus: Judgement No. 9, September / elo 27% 


Hudson eWorld Court Reports, Vol. 2, 1927-1932. (1955), 
Pees0 set. sed. 
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céeasonedethatrthes,"authorizgation principle" Sefathe Dinbarten 
Oaks Proposals seriously compromised the autonomy of regional 
organizations in all fields of activities except the pacific 


settlement of disputes, 164 


In the UCN Charter sgentiorcement 
measunes are tillustratedrin Anticéles e4hvandi42 sl eSinée 
ChaptéteVillewhieh contains thesauthonizationeprincet ie tof 
ABeiecke lo 3ecomes after Chapter Vil, it was;understandably 
considered unnecessary to illustrate or define what enforce- 
nentemeasuresmeanssunder Article 33.iclf a restrictivecinter- 
pretationgwastintended efor othe authorization tprinciplenot 
Antiele«53 ,eltqiks reasonable to suggest that SthesCharter 
would have said so. Our second comment is that, at San 
Francisco, it was hoped that big power cooperation would en- 
dure and that the United Nations would act as an "imperial" 
government of the Great. Powers, a government capable of tak- 
ing effective measures to deal with breaches of the peace 

or acts of aggression. Apart from the compromise formula 
represented by Article 51 permitting regional self-defence 
orvedinieations) ito ixresont tbo thorce son ithel rtowm ai Gietive sin 
Sekhodef ence: cuntidk othe Secq#urity Counc ili si tapes epost tion to 
act, collective measures against the will of a state was con- 
atidevied toabe:tthe aprerogative! of) cthertSecund ty iCouncukle.d § Any 
contrary iimterpretation ds nothdiniginbut an x) posit, facto 
rationalization of the changes that have subsequently taken 


place in the international system and which have affected 


164 gee Chapter IV above. 
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the proper working of the United Nations. Seenging this Licht, 
thevinterpretation which limits theo scope of! thes authorization 
principle of Article 53 to only those measures contemplated 
invArthicle 42eisi nothing) but’ a poldticalj ands) practical 
responserto the actute problem of the organization: of. peace 

in a highly competitive and ideologically antagonistic inter- 
national system. 

Thee twot conflicting interpretations of: the scope: and 
contents of enforcement action: ins Article: 53 were. advanced 
athitheritimes thea Securd tyes Councile wast considerdne) thes OAS 
sanctions against the Dominican Republic in September 1960, 
and against Cuba in 1962. Our immediate purpose here is to 
examine the legal arguments advanced by both sides and to 
consider the particular interpretation "accepted" by the 
Security Council), 

On establishing the complicity of the Dominican Republic 
in the attempted assassination of the President of Venezuela, 
the OAS members collectively decided in August 1960 to sever 
diplomatic) melationss with! thes Dominicans Repubidic and) tot apply 
partial economic sanctions including the suspension or 


165 In Januany, 1962, 


trade in arms and implements of war. 
similar measures were adopted against Cuba for allegedly 


introducing international communism into the Western Hemi- 


POS Pan American Union,” Inter=Americans Treatys of. Recip- 


rocal Assistance Applications Volume II 1960-1964, (Washing- 
Boies §) OG. DEM ep. 19%. 
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sphere, and violating the fundamental principles of the 
Inter-American system, 166 Ltashouldsabespodintedsoutsthakr the 
OAS resolutions to this effect constitute a binding obliga- 


tion under the Rio Treaty.1©/ 


LaterginaOctober,1 1962, the 
OAS recommended that members take "all measures, indivi- 
dually.and collectively, including the,use of armedsforce, 
which they may deem necessary to ensure that the Government 
of Cuba cannot continue to receive from the Sino-Soviet 
powers military material and related supplies which may 
threaten, the peace and security of the [American] Continent 
and to prevent the missiles in Cuba with offensive capability 
from ever becoming an active threat to the peace and secu- 


168 In each of these three cases the 


rityeot thekGontinents.. 
OAS did not secure the prior approval of these measures by 


the,Security, Council.but merely kept.the,latter body, informed 


ofsthemepursuantytopArticile 54.ofsthe UsN., Charter, 


(ii) slhewSan Jose.andsPuntasgdeleEste,Sanetions 


TherSecurity Council.convened ingSeptember 1960 eatathe 


=e2 bbidesePuerccsecsee Re Sta J. eMacdonaldy “ThesResoet 
to Economic Coercion by International Political Organizations", 
Uevorrl. baw Journals Vol. 17, 1967 spp. . S6—160 seep. at 


p. L34geb. seq. 


wish Rio Treaty, Article 20; 


mete For text of the Resolution see Garcia Amador, op. 


Cute pe Lou ect. sed. §. Robert Uh. Kennedy, Thirteen Days: A 
Memoir of the Cuban Missile Crisis, (New York: Norton and 


Company 51969), p. 176 ets “seq. 
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soviet "request. The *Soviet Union reed the Council to “app= 
rove *thetdecision of the ‘Organization of “American Stateés, 
soVas to give *it legaltfioreé and *rénder iténore effective”, 169 
In view of the fact that Article 53 speaks of prior authori- 
zation rather than subsequent approval of a regional enforce- 
méent*measure, the attempt to’-apply Article*53 to “this “anti- 


Prajiilotsanction “Lis <difiteult tre understand. 1/9 


In any 
case, it was urged before the Council mainly by the Repre- 
sentatives of the U.S.S.R., Poland and Ceylon that the measures 
imposed on the Dominican Republic were enforcement measures 
within the meaning of Article 53 in as much as those measures 
contemplated in Article 53 embrace measures enumerated in 
Article 41.1/1 an opposing view which seems more generous 

to the autonomy of regional organization was vigorously 
defended by the Representatives of Argentina, Ecuador, the 
United States and the United Kingdom. Rejecting the Kelsen 
interpretation, it asserted that enforcement measures imposed 


by a réglonal "organization ‘requires *prior Security "CouneLl 


authoriizdttow tonly “if thoee tteasures “called Ofor  *thesuse oF 


me The Representative of the U.S.S.R. U.N. Doc. S/PY. 
893, September 8, 1960, para. 24. 


“ihe This point was made by the Representative of France. 


Loads para. 690% 


UeN. Doc. S/PV. 894, September. 9, L960, "para, la. 
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armed fForeew 4A Lt should -be. borne in mind that this inter- 


pretation of “enforcement measure" in Article 53 is based 
upon the nature or character of the regional sanctions rather 
than on the nature of the resolution under which the regional 
organization is collectively acting. As we shall see later, 
Lt was argued during the Cuban missile crisis that the 
character of the OAS resolution was sufficient to determine 
thewmapphicability tof bArtieleys3 4.0 Howndid -thesadvocates of 
ammestrictivetinterpretation jof «the sauthorization pprinciple 
of Article 53 explain their position? A legally untenable 
line of argument was advanced by the United Kingdom Repre- 
sentative: 
[I]t is common sense to interpret the use of this term 
[enforcement action] in Article’ 53 as covering only 
such actions as would not normally be legitimate except 
on the basis of a Security Council resolution. There 
Lsanethingpin{iinternational law; in principle, ;to.pre- 
vent any State, if it so desires, from breaking off 
diplomatic relations or instituting a partial inter- 
ruption of economic relations with any other State. 
These steps, which are the measures decided upon by the 
Organization of American States with regard to the 
Dominican Republic, are acts of policy perfectly within 
the competence of any sovereign State. he toivows, 
obviously; that theycare, within, the competenceysos the 
Organization of American States acting collectively.1/3 


It is submitted that the view that a regional. organization, 


whose relationship to a universal organization is explicitly 


L/2 oN. Doc. S/PV.893, September 8, 1960," para. 32, 


fe U.N». Doc. S/PV.c93, September 8, 19600, paras. Lo. 
For a concurring view, see Michael Akehurst, "Enforcement Action 
by Regional Agencies, With Special Reterence to” the Organization 
SeeAMeE Can States... Ba vels Le ln VO. 42s OGY 2 pp. oS oye, 
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detdinedebyisca tet rof behavioural rules, can: do collectively 
whatjgeach member of the organization can do singly is too 
deceptively dimple. Whilenit is no doubt. true that ithe 
lawfulness of the severance of diplomatic relations or of 

the, pamtialwnterruption of seconomic relations undertaken 

by a-state does not require any authorization by the Security 
Gounediisy the clawiulness of the- collective action of a regional 
organization has to be considered within the context of 


Charter law of universal-regional relations.!/4 


The argument 
of the United Kingdom Representative ignores the importance 
of drawing a line between what the Ceylonese Representative 
cadded “ithe,individuals rights. of each State which is a member 
of, the-nregional organization and the rights of States as 


175 this distinction may be 


members of the organization". 
abeatndesin piss practical, ehiett.but. 1to ds) sleniiicantie? nom 
the;point of view of law. Under: the law of the Charter, a 
regional collective punitive action against the will of a 
state but distinct from self-defensive measures has the 
character swf, enfoncement action and, thus, requires thevprior 
app rovaltoferther Security Council. Im the Dominican, case, the 


Security Council adopted the interpretation advanced by the 


Latin American and Western Representatives by approving a 


me This point was. made by the Soviet Representative, 
Morozov. See UaN, Dots S/2V. 9S eMatch eco, LOZ. pam as. On 


see UeNen Doc. S/PV.894, September, 9, 1960, paray 14. 
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three-power draft resolution urging the Security Council 

to merely "take note" of the OAS action. The Soviet Union 
did not .press forsa vote on-itsownsedraft ‘resolution 
reflecting the. interpretation which was.intended.in 1945. 
ThesSecurity Council said, sinveffect; that theionty regional 
enforcement action requiring the prior authorization of the 
Security Council is action which will be illegal under the 
Charter without it, that is, the use of force not in self- 
defence. Thus, a precedent was established and it was to be 
cited in later cases as the authoritative interpretation of 
Article 53. In view of the fact that under United Nations 
junitsprudenmceieach organ is Athé esole tinterpreter sof <its 


176 the Dominican precedent, though possessing 
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authority, 
no binding force, must be regarded as authoritative. In 
February 1962 when Cuba complained to the Security Council 
that tthe) OAS: was in breach o£, the, Charter of the. United 
Nations by excluding the Government of Cuba from the regional 
organization and by instituting economic sanctions against 


Cuba, cit iwas.argued, at ithe preliminary discussion ;on- whether 


an imotmto «entexntain, theyeonplaint «that, ineso staneas tthe 


aoe Dae 89 36 1 Vi2742@2),; Pace. OF (Doce Vol, aL, 
p. 703, 709, See-also Pollux (Edvard Hambro?), “ihe inter- 
pretation of the.Charter”, B.aY.B.1.L., Vol..23, ,1946, 
je Pe nod elie 


et Interpretation by one organ does not bind other 
organs, and hence, does not prevent a contrary interpretation 
by other organs. 
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interpretation of Article 53 adopted by the Security Council 

in September 1960 remained valid, there was no need to listen to 

the Cuban complaint. As was the case in 1954 when the 

Security Council denied right of access to- the Security 

Council to Guatemala, the Security Council similarly denied 

hearing to Cuba in February 1962 by its failure to adopt an 

agenda.1/8 In March 1962, Cuba requested the Security Council 

to ask for an advisory opinion of the International Court 

of Justice on whether the economic measures imposed on her 

by the OAS amounted to enforcement action under Article 53(1). 

The arguments advanced were the familiar ones of 1960 which 

need nov repetition here. The Security Council rejected the 

view that enforcement action under Article 53 of the U.N. 

Charter includes measures contemplated in Article 41, and 

further voted against the referral of the Cuban proposal to 

the World-Court..for an .advisory opiadome 
The interpretation of the term "enforcement action" 

under Article 53 in both the Dominican and Cuban cases amounts 

to auttacdteamandment of the-U.N.-.Charter in? favour of the 


: 180 ; : 
autonomy of regional organizations. Such a restrictive 


AES UrNeeDoeseS7 PV. 991, February. 2/7; 19622 


179 ylN. Doc. 8/PV.992, 993, 994, 995, 996, 998, 
March, 14=23, 1962. 


180 see for instance, J.W. Halderman, The United Nations 
and the Rule of Law, (New: York: Oceana, 1966), pp. 37 et. seq.; 
also "Regional Enforcement Measures and the United Nations", 


Georgetown Law Journal, Vol. 52, No. 1, (continued on page 393) 
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interpretation seems to have been based on the hypothesis 
that Article 53 should not be used to make a regional organi- 
zation's "activities" rigidly dependent upon the authoriza- 
tion of the Security Council which has demonstrated a great 


deal of ineffectiveness. 


Chi D)eeihe Cuban IMfe stile norte ts uGhIG2 ) 

We should bear in mind that in the two cases examined 
above, the interpretation accorded to, the term "enforcement 
actiom) )in iArtic¢le«53 was based largely ion the nature: of <the 
measures imposed by the OAS. It was never contended before 
uve —Seeuriey (Counce! Uinor "did tthe SGouncil tdrep @any mitin a ttirat 
the character of the resolution authorizing any regional 
enforcement action had any crucial relevance to the legal 
permissibility of such measures. In order to justify the OAS 
action directed against the presence of "offensive" weapons 
in Cuba, it was urged that the non-obligatory nature of the 
OAS resolution makes the authorization principle of Article 
I Vinapp Lt cab Le. 

Claiming that the presence of "offensive" weapons 


secretly introduced by the Soviet Union into Cuba not only 


180 (continued) 1963, pp, 89-119; Inis Claude Jr., 
uThe OAS, the UsN., and the. United States”, International 
Conciliation, Now 547, Mamch 19643, G.llA. Draper, . Regional 
Arrangements and Enforcement Action", Revue Egyptienne de 
Droit ‘International, Vol. 20, 1964, pp. 1-44 esp. at pp. 18, 
JU=7352 eR Sta Ju wlacdonald, in C.YD.1.L.. Vol. 2y Gar 
Di 4 Nebiorh bide, sin Journal of eheace Reseanch, yVolye. 
No. 2.21966, pp».125-145% Michael sAkeéhurcst, Ii byr.k. baby, 
VOlee4 2. O71» PPV eh Oaeeds 


-tasy3s0 Ismotger &.sdem of bseu. advana gh inode Ge: PORE 
-esizodsua eft (noqn taebreqeh ylbigti« "gotzivisos" «\nobies 
iactg © batsisenogsh esd satdw Lhoavod yatruse2 sd3 to.mets ~ 

_,ssansvhsostiant to Iseb 

vie.ee't, Bh Oe qs parinad 

CaQt) stats volte dud act, (ttt) 

benkmaxs goees ows of9 nt ded bala of seed blyuode 8W . -f 
tnemsototas" mtet ods 03 babt9s3s gotitsieuqisialt sit ysvods 
ad3 to otnisn edt ao ylegrel beaad caw €¢ elataaA ob "golitsa 
sicisd bebasiaes ieiila eaw iI .»@A0 ed? yd beeoqat eszvesem 
sad> totd yas qoxb Ibonvod eds hEb ton Itaauod y3tzu992 2d 
Ignolge: yaw gatstrofsus sottuioess od3 20 ts3to8 78090023 
legel edd o2 soasvelet, Istouza yrs bead molij3oa Jasmsotoings 
2A0 odd ytisevt oF tebso aI. «estvessm dove to yitildbestaseg 
encqsow “svtensite” ke samseemq edt tenteags betos1tb nokso5 
efi %o stwied yroisgtide-acos eda Jedi begt saw tt ,pdud at 

sfaltizA to ‘siqtonkeq notisstxzodivs ef3 esisea notjulosss. 8&0 : 

-sidsatiqqsat £2 

eaoqnsw “sytanstio" toe soneaetq ed2 todd gaimtsio— ss Be 


qimo ton sdvd oink aoknU seotvo® sda yd bsouborsat yiserose 


eh - 
P ae® 
stl sbueld etei sear  s5p8k Gavarse00) et es 6 if 


Lanotisaxe ial ,"earene oc) ee af 
Sanosgen -zeqexd 4A, 1.2 rite doxaM ne “0, «ft eat. a 


otiqyvad "gobkiok 31 eo708a8 baw sie r z: : 
“oo «Oi: qq ae .qes ce By ‘ett d ere x 
ee 2a cela een ee 
et “bev 7 aD nee oA J: 63 il Ces uot +a , rad dei ae 


evn te G. 2 ae 
racemar OL . : 


> 
arte 


; elotr. qq 
>» ie M feces 2 aah ce: 


394 


"constitutes an explicit threat to the peace and security 

of all the America, in flagrant and deliberate defiance 
ofethe RiotPactsof-1947¥5 but alsaohamounts toaasdeiiberately 
provocative and unjustified change in the status quo which 
cannot be accepted", President Kennedy ordered "a strict 
quarantine on all offensive military equipment under shipment 
to Cuba". This limited naval quarantine was further thought 


to be warranted "in the defense of our own security and the 


entire Western Hemisphere", 181 Three points deserve immedi- 


ate emphasis. First, the naval quarantine was not so much 
directed against Cuba as against the Soviet Union, which is 
noteayvparty.to the Rio Treaty. Second, the implementation 

of a naval quarantine involves the use of force. Third, 
although President Kennedy's statement did not exclude the 
defence of the measure imposed as an act of self-defence, the 
legal officers of the State Department tell us that President 
Kennedy deliberately avoided invoking explicitly the inherent 


right. of self-defence in defence of the legality of the 


naval uavaneiaemes- 


181 SeesRoberteFanKennedy, op®.cit., ips 163 Gt. seq., 
UvS. Dept, GEeStatesabulletin, Vode txLVil > eNomel2o0 (iNovember 
P20nd962maprezis; LeMsiTondelseJdr, (ed.), The Inter-American 


Security System and the Cuban Crisis, (New York: Oceana, 
1964), rpe 26. 


182 apbram Chayes, "The Legal Case for U.S. Action on 
Cuba eu, sc. Wept, Of State, Bulleting, Vol. XLVEL ONG. 2 2a, 
p. 7643; also "Law and the Quarantine of Cuba’, Foreign Affairs, 
Vol. 41, .1962°=1963;5 p.~550° et.” seq. at -p. 554; -beondard Cc. 
Meeker, "Defensive Quarantine and the Law", A.J.I.L., Vol. 


57, 1963, p. 515; Lyman Tondel (ed.), Inter-American Security 
System and the Cuban Crisis, (New York: Oceana, 1964); ‘pp. 46. 
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It is often asked whether the Cuban quarantine was 
atunilateral policy of ‘the United» States ora collective 
action»of the OAS. In so far-as:the naval quarantine was 
not proclaimed until after an OAS resolution!83 had recom- 
mended individual and collective action, including the: use 
of force to prevent further delivery of offensive weapons 
to Cuba and to prevent the missiles in Cuba from becoming 
aniactive threat to the security of the American continent, 
it could be said that the quarantine was based on the OAS 
resolution. One, however, must not ignore the fact that the 
United States confronted the OAS with a fait accompli, +54 
In@anytcase, if the OAS had failed to act,.the United States 
would certainly have implemented the naval interdiction order 
on its own initiative. From the legal point of view the 
OAS resolution gave a collective character to what originated 
as a unilateral policy-decision of the United States,/°° 

The naval quarantine of Cuba raises problems of general 


international law as well as of the interpretation of. the 


relevant provisions of the U.N.:Charter dealing with the 


183 Robert F. Kennedy.) Opa pCLta.. Dome! Oecil wesc dar 
Lab oohnieelewiiiecedaNations in Action, (Brooklyn: . ihe 
Foundation Press, 1967); p, 326. 


ie R. St. J: Macdonald, "The Organization.of American 
SLEbeoeinehctiton , U. ore). Law Joutnal, Vol. s 1S45 1905-645 
p- 403 et. seq: 
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competence of regional organizations. 186 


This study is con- 
cerned primarily with the validity of two interrelated claims 
made in defence of the legality of the naval quarantine, 
claims which are of immediate relevance to the theme of this 
study: (1) the claim that enforcement action under Article 
53(1) cannot include action of a regional organization which 
is only recommendatory to the members of the organization, 
(2) the'claim that Article 52(1) gives.a regional organization 
the right to use force collectively on-its own initiative 
for the removal of threats to peace in its region of opera- 
tlonvindependéently of thé *rightcundersArticlets loot thesUsINn: 
Charter. 
On the first claim, the Deputy Legal Adviser to the 
U.S. State Department, Leonard Meeker, commented as follows: 
As understood by the United States "enforcement action" 
means obligatory action involving the use of armed 
forees*’Thusy “enforcement action”, as the’phrase 
appears in Article 53(1), should not be taken to com- 
prehend action of a regional organization which is only 
recommendatory to the members of the organization.1t 
In the two cases dealt with before, we noted that the 


Security Council "accepted" the interpretation that enforce- 


ment action by a regional organization which does not entail 


pee See Larman C. Wilson, "International Law and the 
United States Cuban Quarantine of 1962", Journal of Inter- 
American Studies, Vol. 7, No. 4, October 1965, pp. 485-492, 
and especially the bibliographical note on the legal aspect 
of. the crisis compiled therein (pp. 491-492). 


re nee Meeker, "Defensive Quarantine and the Law", 
Amey V Ole 0/5. 71903 pee ik (Emphasis added). 


See. . ; 7 SZ 


-go09 e@t bute arar 081 /enétsastangro>Lénotges 20 B2nsz0quds 
eatsis badaletredct ows 20 ysibbiav edd ditw yitremiaq bears 
_oatsasseup Laver oda to yitiegel oi? 20 some2eb ab sbsm 
aid? 26 emeds odd OF oonsvelst stetbsamt 20 oxe dotdw embato 
sfstzt4 tebao noljos SnemestotAs tadi mtelo oft (1) tybuse 
dotaw aotiasinsgt® Lawotget’ s to nobis ebuloat sonnsn {£)EE 
,asksssioasgro edd 20 bilinear ons o3 Yrossbuommorss yino et 
aotisstnapgro Ianektgex s eevig (1)St siotstA sada) mbaio® sis (8) 
avitsistint mwo att ao yLlevisoeilos gor0t sav of Iigtz, 2A2 
-s15qo te coltgst att at aossq o3 steeTtds to {svomer 8d3 208 
yd off to £@ efolivA tebaw tdgtx sdi. to yisnebaogebat sors 
.teaasd> 
sit of youtvbA Ieged ytuqed eds ~mtaios sexiz eds a0 °°" 
:awollo? es besansamos eteteoM bssnoad .iasmaxsqed e38328) .8.U 
“qobso8 jnomevtotas™” eetst2 beztaU eda: yd boosersbav BAe = 
bemys #0 sav eff gaivioval aolsos xpotegiise ensom 
essasiqg sit es ,"aotsos tnoomeor0ine§§«. 8 .aDt02) + ea 
_wos ot msaes od Som binode ,{1)EC eplotitxA ak atasggs 


TARR si dotdw sotasstasgro [aenotget & to molios basdaetq 
\ 


i a ce: tes 
Fae) 6h beijon sw sgae tee diiw siseb esas] ow? sd2 ‘al 
+ 2 OOO FaS 
-satoigs tad3 garteneseuesas ed *heaedaae® Lkoavod inn 


f[lesgne Jon asob dokdw notsssinasegto fenotget s yd sotsoe ‘toon 


aa Ls Cee anna 
, Ps 5% Ww i; exccan Se a 
edi boc wed Isnckienzesal” vagal iw -0 semted 992 age o> 
eter EOE teaog | to mexeup sedud geie22 besa 
7S ts~ Gq + sado320 
yosqes isgel ef3 mo Siem 
(SUG=LEd 


,"wed sdd bas eatsanxeed . 
|  ,fbebba oenieer - 2 


; | } a 


L mpttast pegs ©) efi to asedmem eft o3 cee Fe 


397 


the use of armed forces could legitimately be undertaken 
without: prioryauthorization by-~the Security Councils),.In 

the Cuban missile crisis, a greater claim was made to the 
effect that the collective use of force on the initiative 

of a regional organization and independently of the right 

of self-defence falls within. the legali competence, of: a 
regional organization. .if ethe, resolution authorizing such 
common action is merely recommendatory. What, then, is the 
validity of the argument based on the recommendatory char- 
acter vor .thex,QAS sresolutionsof.October,23% 19627 enlteshould 
be pointed out at the outset that in so far as the implementa- 
tion of the naval quarantine announced by President Kennedy 
necessarily involved forceful action, and to the extent that 
the OAS resolution was intended to give the unilateral 

U.S. policy-decision multilateral character, the OAS resolu- 
tion could not have taken any other form but a recommendation 
to member states. Under the constitutional law of the OAS 

it would have been illegal to make it a mandatory duty for 
the .OAS members to resort to the:use of: force for .the,main- 


188 Ine jelaywe! 


tenance of hemispheric peace and security. 
seems the argument resting on the hypothesis of the recom- 
mendatory character of the OAS resolution was based upon 


convenience. The argument used in its support was legally 


questionable. It was contended that the International Court 


188 Rio “Treaty, Artrelesz0. 
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rejected* the charactériza- 
tion of the UNEF and ONUC as enforcement forces on the 

ground that the resolutions constituting them were merely 
recommendatory to the participating states. The World Court 
certainly said this, but it further emphasized the importance 
of consent of the host country as the basisfor the deploy- 
ment of a peace-keeping force. The argument of the legal 
officers of the State Department ignores this important fact 
or ;consént. “Meeker, for .instance “concludes: "Thus. “in "the 
context of United Nations bodies, it may be persuasively 
argued that "enforcement action" does not include action by 

a United Nations body which is not. obligatory on.all the 
Members. As used in Article 53(1), "enforcement action" 
refers. to action by a regional organization rather than to 
action by an organ of the United Nations, but-the words are 
properly given the same meaning in this context".199 the 
question is whether the relationship between organs of the 
same organization can be considered in analogous terms with 
that between a superior and a subordinate organization. 


Specifically, is the U.N.-OAS relationship identical with 


the General Assembly-Security Council relationship? The 


189 certain Expenses of the United Nations (Article 17, 
paragraph 2, of the Charter), Advisory Opinion of 20 July 
962 p0l.0,J. Reports 91962, ap. Lol 


a0 Meeker, "Defensive Quarantine and the Law", 
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UNEF and ONUC were not enforcement action largely because 
they were stationed in the Middle East and the Congo 
respectively on the basis of the positive consent. of-the 


host states, t91 


It was not considered sufficient that 

Egypt and the Congo Republic have consented to the procedures 
and processes of the United Nations as members of the 
Organization. If the analogy employed by Meeker is to be 
valid it has to be further explained whether Cuba ever gave 


her consent to the naval quarantine,/?2 


[te®is*netvenough 
to merely state that Cuba was bound by the Treaty of Rio 
and, consequently, must have consented to the processes 
and procedures established by that Treaty. 

The case for the extensive interpretation of the auto- 
nomy of regional organization permitted under Article 53(1) 
based upon the recommendatory character of the OAS resolu- 
tion seems to imply implicitly that the measures taken were 
the individual responsibility of each participating states 
and outside the Organization rather than the collective 


aS) 


responsibility of the regional organization. If the naval 


ok Ropaiyn Higgins, United Nations Peace-keeping 


1946-1967 Documents and Commentary, (London: Oxford Univer- 
pttyerress, L969), pp. 335. et. “seq. 


ke Campbell, "The Cuban Crisis and) the;U.N. Charter: 
An Analysis of the United States Position", Stanford Law 
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193 Sohn W. Halderman, "Regional Enforcement Measures 
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quarantine was implemented in the context of the OAS resolu- 


a, 194 then 


tion and operated under a joint quarantine comman 
it was an act of the regional organization. The question 
of the nature of the OAS resolution seems irrelevant especi- 
ally in so far as no resolution creating an obligatory duty 
for the OAS members to use force will itself be legal under 
the Rio Treaty. The interpretation of the term enforcement 
action based on the recommendatory character of the OAS re- 
solution is no doubt a calculated attempt to escape the 
inhibitoryxclatse of Article 53¢€1)% “In *effect P*this Wnter-— 
pretation limits the scope of the authorization principle of 
Article 53(1) much further than the interpretation "accepted" 
in September 1960 and: March 1962 if it does not outrightly 
abolish the substantive value of that principle. The 
Security Council did not pass any judgment on this new claim 
and this has been interpreted as amounting to a tacit accept- 
ance of this view.!?° 
Once the applicability of the authorization principle 
under Article 53(1) is denied, the logic of the second claim 
appears understandable, if not acceptable. The argument 


marshalled in support of the second claim is as follows: 


The quarantine was based on a collective judgment and 


194 Chayessin-InM. Tondel, Jr. *(Ced.), “The Inter-American 


Security System and the Cuban Crisis, (New York: 1964), 
Dia Oy 
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recommendation of the American Republics made under 
the Rio Treaty. It was considered not to contravene 
Article 2, paragraph 4, because it was a measure adopted 
by a regional organization in conformity with the pro- 
visions of Chapter VIII of the Charter. The purposes 
of the Organization and its activities were. considered 
to be consistent with the purposes and principles of 
the United Nations as. provided:in Articie 52. Thic 
being the case, the quarantine would no more violate 
Article 2, paragraph 4, than measures voted by the 
[Security] Council, undex,Chapter,.VI1, iby.thesGeneral 
Assembly under Articles 10 and 11, or taken by the 
United Nations Members in conformity with Article 51,196 
Reduced to its essentials, the above statement contains these 
interrelated hypotheses, namely, (1) that there is a legal 
right of collective forceful action by a regional organiza- 
tion independent of the right of legitimate self-defence, 
(2) that the legality of such regional collective action 
depends only on whether the action is consistent with the 
procedures and processes laid down by the constitutional law 
of thev¥regional organization; :<3)),and that thesaprohibition 
in Article 2(4) is removed in favour of regional organizations 
seeking to preserve peace and security in their regions as 
long as the purpose of regional action is consistent with 
the purpose of the’ United,Nations., It.wlll be.seen.that 
these interrelated propositions, if valid, would considerably 


extend the scope of regional autonomy vis-a-vis the United 


Nations, if not reduce to sham the Charter law of universal- 


regional relationship. 


196 | c. Meeker, "Defensive Quarantine and the Law", 
MeJelebee Vol. 57, 1963, pp. 523-924; “Abram Chayea, "The 
Legal Case for the U.S. Action in Cuba", U.S. Dept. of State, 
Petters, “vols XLVIi4 Not *1221,,1962, p. 765. 
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It was urged that, under Article 52(1), regional 
organizations are established to deal with "matters relat- 
ing to the maintenance of international peace and security 
as are appropriate” for regional action”, that regional action 
can’*take~ the’ form of attivities* that’ are nelther-of the 
nature of pacific settlement nor of the application, of: mea- 
sures established under Article’ 53,” and.” further, that, in 
carrying out these activities related to the maintenance of 
regional peace and security, the only obligation imposed on 
regional organization” is* thet’ contained in Article: 52(4) and 
Syne Indeed, the U.S. Secretary of. State, Dean: Rusk, 
Stated before the OAS Meeting on October 23, 1962 that, in 
so far as the missile threat was to the Western hemisphere, 
the American Republics had "primary responsibility and duty 


— It is certainly impossible to reconcile this 


CO. act’ 
Claime with Article 24° of the" U.N. Chagter?” bute iteis no- doubt 


consistent with the new claim being made for the autonomy 


of the OAS vis-a-vis the‘United Nations. 


It-should be-noted that the whole chain of reasoning 
rests upon the false assimilation of two types of functions, 


namely, the function of pacific settlement of local disputes 


ahd See, for instance, Garcia Amador, op. cit., p. 181; 
also "The Dominican Situation: The Jurisdiction of the 
Regional Organization", Americas, Vol. 17, No. 7, July 
L965,<ppe, 13. 


ale U. Seu Dept. eof State, pBulietin, Vols 47 eNp. 120) 
Wovemper L2, 1962,. ps, /22:3 
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which a regional organization can perform on its own initia- 
tive, and the enforcement function which it can perform as 
the agency of the Security Council. The U.N. Charter, under 
Article 2(4), prohibits resort to force but makes some excep- 
tions, namely the use of force in self-defence, the use of 
force by the Security Council to defeat aggressor, states. and 
the use of force against the enemy states. It was not 
intended that regional organizations operating under the 
behavioural rules of Chapter VIII should be anything other 
than pacific settlement agencies, It is inadmissible to 
contendhthatgagregional torganizationecaneact ingbreach soft 
Article 2(4) if it is legitimately maintaining the peace and 
Sé€Curity@otsitssregion: sltsistequally unacceptablesto argue 
that as members of the OAS are under obligation under the 
Rio Treaty to maintain peace and security in the Western 
Hemisphere the legality of the naval quarantine has to be 
judged in terms of whether the Rio Treaty permits such action 
and whether the procedures and processes of the said Treaty 
have been scrupulously followed.1?? AstUxethant: pointed out 
inedoG5ee"[aligatparticular’regionaliorgandization; Gadersthe 
terms of its own constitution, deems it fit to take certain 
enforcement action in its own region, it naturally follows 


that other regional organizations should be considered com- 


199 On the limitation of regional international law 
created by treaty to the signatories alone, see L.C. Green, "New 
States, Regionalism and International Law", C.Yb.I.L., Vol. 
15,1967, p. 140. Quincy Wright, “The Cuban Quarantine. 


Peieieine, Vols 57, 1965, ppy 946, )558—559), 
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petent, because of the precedent, to take certain enforcement 


action in their own regions", 290 


THER PUSELDLlaty Ore this 
happening is the danger inherent in the U.S. legal case. 


We must conclude that unless the use of force is justified 


under Article 51, and under Articles 53 and 107 vis-a-vis 


the enemy states which have neither become U.N. members nor 
Signed pace treaties, it will violate Article 2(4) because 
theiprohibition in Article 2(4) 4s not removed in’ favour of 
regional organizations seeking to preserve peace and security 
inetheir regions, 791 
The argument for the expanded scope of regional auto- 
nomy as advanced by the defenders of the legality of the 
naval quarantine is not so much a legal as a political one, 
resting, as it is, on the well-known fact that the U.N. 
Charter has not operated the way it was intended to operate. 
In their defence of the naval quarantine implemented under 
the OAS resolution and without prior authorization from the 
Security Council, it was argued that the authorization 


principle under Article 53 is irrelevant becausei."a lack: of 


agreement among the [Security] Council's permanent Members... 


au U.Ni Monthly Chronicle, Vol. 2, Juneol965, p. 69. 


aus See Draper, "Regional Arrangements and Enforcement 
Action", Revue Egyptienne de droit International, Vol. 20, 
1964, pp. 1-44. Contrast C. Christol and C.R. Davis, 
"Martime Quarantine: The Naval Interdiction of Offensive 
Weapons and Associated Materiel, L962" LAL id vives VOdumiod s 
1963, pp. 537-539. 
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has, of necessity, thrown an unexpected responsibility onto 
other mechanisms provided in the Charter", 292 and that 
ARmelebleya3 «cannot. be left asa derelict adrift with no 


other function but to cause shipwrecks", 293 


Lf thes 2s. 
feared that a Soviet veto might paralyze Security Council 
action, could not recourse have been made to the Acheson 


Plan?*94 


This Plan, it should be recalled, was designed to 
déaiowith.a situation in which the Security Council, poeliti- 
cally paralyzed by the exercise of the veto power, has been 
unable to discharge its primary responsibility for the main- 
tenance of international peace and security. Under the 
"Uniting for Peace" Resolution, an emergency session of the 
General Assembly could have been called as was the case in 
cysO.al9oonand 1967, . .The.U.S.,-tereign policy gmakers pros 
bably doubted, the ability of the United States to muster 

the appropriate majority in the-General Assembly for a resolu- 
Ladons theyywould have tavoured. In any case,.as the U.S. 
leaders considered the time element crucial, it would have 


been surprising if they had contemplated invoking the Acheson 


Plan subsequent to an almost certain impotence of the Security 


202 Meeker, "Defensive Quarantine and the Law", A.J.1I.L., 
Vode ere lOO. Do ks 


ave Chayes in Proceedings, A.S.I.L., LOGS aDiy a aeLeo 


in Tondel (ed.), The Inter-American Security System and the 
Guban Crisis, (New York: Oceana, 1964), pp. 46-47. 


ole: See Chapter V above. 
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Council. The political argument for wanting to increase 
the autonomy of regional organizations Vo Sea ~Vvilie. tlre “Lame 
duck United Nations may be persuasive up to a limit, but 
the possibility of interpreting the Charter law of univer- 
sal-regional relationship with a view to justifying and 
supporting the assumption of increased autonomy for regional 
organizations, and without upsetting the universal-regional 
balance established in 1945,cannot but be regarded with 
considerable doubt. 

itehast been dnddicated) ithaity the Wecali flustification 
for the naval quarantine was not based on self-defence argu- 
ment idm actualretacti, (the casep putt forwar debysthel egal 
officers of the State Department and, indeed, President 
Kennedy's own statement, cannot be interpreted as excluding 
collective self-defence as a possible legal basis for the 
quarantine. Is it, then, possible to make a valid case for 
theetegality of the naval quarantine, as an actaol, selit— 
defense? The view advanced in this study is that the right 
of self-defence is a customary right in international law 


205 Consistent with 


and consequently it is auto-definable. 
thts view, it may be urged that both general international 


law of self-defence and the rule of Article 51 of the Charter 


provide sufficient legal foundation upon which the permissibi- 


ae See Chapter IV above. 
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lity of the naval quarantine action may be based.*9© article 
sisovertides the authorization, principledofeArticle 53. The 
naval quarantine would have been legal although, theoretically, 
the initial defensive action could be subsequently reviewed 
bypthesSecurity*Councilsifutheetechnicalities of Article 
27(3) are met. 

Another point of legal interest which is only of peri- 
pheral interest to us in this study is that the implementation 


of therinterdiction order entailed the restriction of the 


rights of states to the free use of the high spacers” As 


a®general rule) of customaryrinternational law, “vessels on 


the high seas.are subject: to. no authority except that) of the 


Has See J.W. Halderman, The United Nations and the Rule 
of Law, (Dobbs) Perry: Oceana, 1966), pp. 61,6625 McDougal? 
"The Soviet-Cuban Quarantine and Self-Defence", A.J.I.L., 
Vol. / se 19635, pp. 5297-602* MeWhinney, " Co-existence 7) the 
Guba Crisis and Cold War International Law”, Internattonal 
JOUTHAl VOL. LO, 1962-63, p. 67; sbustace Seligman, a. ine 
hegality -of@UsS.-Quarentine Action Under the United Nations 
Charter. American Bar Association Journal, Vols 749, 1963), 
pp. 143-145:" D.G. Partan,’ "The Cuban Quarantine? Some! Tmpli- 
cations for Self'Defence", Duke Law Journal, 1963, pp. 696- 
jlieeeGontrast the viewor Quincy Wright, "ihe Cuban Ouaran— 
tine” =<". Jediknne Voleay dds, 1968, ppsdedoreb5 sp lta Henkin. How 
Natd omnes Behav el,» .(1968)..0) Poe 200-2 36% 


ae Text of the Geneva Convention on the High Sea can 
bes tound 1; 4,. Jalen ev ol29b2 5,095 84 mp sae OM Cite aeeds. See 
generally, H.A. Smith, The Law and Custom of the Sea, (London: 
Stevens, 1959); McDougal and Burke, The Public Order of the 
Sea, (New Haven: 1962), Ch. 7; Max Sorensen, "The Law of 
the. Sea", International-Conciliatton, Now o207- 10505" 1c. 
Green, "The Geneva Conventions on the Freedom of the Sea", 
Spire vols 1251959, pp. 224-246". 
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State whose flag they fly", 298 


Assuming that the naval 
quarantine can be, ands been, justified as an act of the 
inherent right of self-defence, can it be argued that the 
right®of self-defence may be"permitted to restrict’ the 
application of the right to the unrestricted use of the 

high seas?” -In-other ‘words; if two-norms “of international 
law are mutually exclusive in a particular situation, which 
onépoverrides the other? °)What*arée-the ‘criteria "for judging 
the norm that is more fundamental than the other? The right 


ofSseli-defence and the'right to the frée use of “the high 


seas are both fundamental principles of general international 


209 


law Tt seers @réeasonablé tovargue that "fi Pthe right or 


self-defence is exercised in good faith in accordance with 


the doctrines of necessity and proportionality, “19 an 


incidental breach of the customary rule of freedom of the 


use of the high seas may be tolerated in the circumstance. tt 


208 The ss Lotus, Judgment PNo.1 sf September tny 19275 
inphuidsen, World, Court (Reports, 1Viol. 02, .C1935)), Ipie 403 


209 Schwarzenberger, "The Fundamental Principles of 
International Law"; .HagwesRecueil, Vol. 84391955 (2b) jena isos 
ete. seq. 


210 R.y. Jennings, "The Caroline and McLeod Cases", 
HOI. d. WOFeVCUR CID LO1938 app. ©8299 Seid. 469.64 BCL IMo pp 28-29. 


pers Bowett, Self - Defence in International Law, Vol. l, 
(1958), pp. 871+75; Brownlie; International “Law and the Use 
of "Force by States, (Oxford: 19:63)’. pps 9305-30-85" "Sichwarzen— 
berger, /International. Laws (3rd Ed.;. London: ©1957), 
OD S4h—34 7), 


eev od3 bn vet te er eB 
=-nastawice 


(veer 


{18 osasaemuatts saz at bstsvslos ed yam asse dgtd edt to | Sep 


BOA 


eee : 


Laven oa ia ashlee PP ReRN 
ed? Yo J9a nS €8 belrtsant: pebé auidisarn adi 


od3 tad? bougrs od ae, ao ,spasieb=iles to 


ada ?otvae9e2 of best timzeq ed yam eponetab-iloe ae dders 
od te seu besckrieetay snd oF ddghy sf? 20 notsaotiqge 
[enotsanrsial 10 amtom owd th ,ebs0w usd30 al teases dgti 
jotdw ,wotisuite taivotigeg 6 ot eviauloxs yileusue ete wel 
anigbuet +08 sivedtao sdj exe tsdW Sasdze edt eobit1svo ano 
jdgix sft  Txedszo ena ted? Letanoesbavt stom et te19 maton edd 
igid edt to saw sextd oid ot tdgia sia bas eonsisb-tise to 


lensottentevar (axsasg to eslgionizg Lecgoomsbaut d3od s18 e698 


to tights eda Bt ssdt eugts 03 sidsanoesss emssa 31 C08 wat 
fis 


djtw sonsbroo0s at ditat hoog at beetosexs at 89 


nesteb-tlee 
Ofs cWileqokizogqosg bas yJleessen to eentzi20b edd 


ait to mobeaxzt Yo oluz yxameseua od3 to doeerd ieanebpont 


Oh vq y€2ECL). aS «LD oe 


eae 


| uw ret | 
(YSeL .X gedmedgs® .@ .e¥ dagmabul nee. ae aut aos 
a <2 
t 
280 aslqtoaket iginomebaut av" <fegrediesrewio2 eos 
B2E .q ,(T)CeeL vs a a gt wad. AeGE 
2 g.5 [: 
"e5ae0 bontee arp oxae tal : 
Qe-85 .qq . (abet) a? P 
<I «Lov (wed 1 


epee 
m7 8: 
78f ~~ CU! 
 aal 
. » 


a 
“J 


Ra 


409 


An analysis of the naval quarantine operation in October 
1962 indicates that the U.S. interdiction crew combined 
firmness with caution in dealing with ships on the high sea, 
and deliberately avoided unduly provoking the Soviet Union 
against whom the naval quarantine was primarily directed. “+4 
In conclusion it must be admitted that the Cuban quaran- 
tine Teptresented athigh= water point in the jurisdictional 
dispute regarding the proper relationship between the United 


Nations and regional organizations.?13 


The Security Council 
did not™"take- up" *the?dsste of the’ Limits of the authority and 
eonpetence™ of regional organizations defined in®Chapter VIL 


214 The immediate issue at stake in 


OF “ThHerveN® Charter, 
October 1962 was more weighty than the legal disputation 


regurding@the tompetence>*of\a* regional organdzation® vis-a-vis 


the United Nations. The legal and constitutional question 
22 ; F 
Robert Kennedy, op. cit., Louis Henkin, ~How Nations 


Behave: Law and Foreign Policy, (New York: 1968), Ch. 16; 
Elie Abel, The Missile Crisis, (Philadelphia and New York: 


LOCH pu loo. eM Pachter. Collision Course :as! hewGuban 
Misside Crisis and Co-existence, (London: 1963)5 "py 43. 


ag Compare LL.M. Tondel ‘ir. (Ced.),: The tinter-American 
Security System and the Cuban Crisis, (1964) Spee Gia steeeed .: 
tne vClavdes Ure. “The OAS? “the UaN. and thie UnivedsStauee | 


International’ Contd liation,s Nose5475 Marche dooas paras 
For a more restrained view, see Macdonald in U. of T. Law 


Hournadtivolsl 2am 964gm pe154. 


oe See LL.B; Sohn, The United’ Nations ineAction, 
(Brooklyn: 1967), Ch. 8; T.J. Kahng, Law, Politics and the 


Security Council, (The Hague: 1964), p. 207 et. seq. 
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iis dhemes wo: istay..¢ » bt. wild wcontinve,.to, beyconsidered in, the 
Light sof tcomenete:lcasies,. andthe particular dnterpretation 
adopted tacitly or expressly by the Security Council will 
continue to depend on the political calculations of the 


members of the Security Council. 


(d) Concluding Comments 


The relationship between the United Nations and the 
OAS cannot be fruitfully examined outside the context of 
the United States' policy of preventing Soviet interference 
in the affairs of the Western hemisphere, an area regarded 
agiga nsphene sof American influence. ,sLt is <rather ,unfortunate 
that the United Nations should have been the victim of this 
policy. As a consequence, the Charter law of universal- 
regional relationship has been fundamentally revised in 
favourseot aregional organizations, As we shallssee sLatexn, the 
Soviet Union vitself.»has contributed «to this «de.facto nevision 
of the constitutional balance of power between the United 
Nations and regional organizations. 

We should bear in mind the.inherent limitation -of the 
United Nations in an ideologically polarized international 
community. When an issue is cast in. the form of whether 
international communism should be permitted to find a foot- 
hole in the Western Hemisphere as was the case in the 
Guatemalan, Cuban and Dominican situations, it is unrealis- 


tic to pretend that a major power like the United States in 
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a competitive struggle with the Soviet Union would want to 
care much about the legal competence of a universal organi- 
zation which permits the Soviet Union to "interfere" in the 
affairs of the American continent. 

it, isirather® instructive’ toetentrast the® behaviour” of 
the United States and the Inter-American System vis-a-vis 
the League of Nations with that vis-a-vis the United Nations. 
It should be borne in mind that the problems the League was 
called upon to deal with were mainly boundary disputes involv- 


215 The - Untted States could atiford 


Lage nosddeclogical-~factore 
not to obstruct the League activities even if Washington 

was not particularly happy that inter-American problems were 
being dealt with by a non-American instrumentality. The 
situation is understandably different in the post 1945 
international system. "The world of the Charter", we have 
been reminded, "differs from that of the Covenant in its 
political physiognomy and economic and social philosophy". 216 
LtsuastMackenzie* Kine pointed out inva speech before the 
League Assemblytdinl19364°"the difficulty of automatic inter- 
vention [by.a peace organization] increases rather than 


decreases when conflicts tend to become struggles between 


classes, between economic systems, between social philo- 


oe Wainhouse, International Peace Observation, (Balti- 
tore: 19660), pp. /, 11l=82, 794-101. 


216 Jenks, The World Beyond the Charter, (1969), p. 85. 
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sophies and, in some instances between religious faiths", 7!’ 


then the limitation of the United Nations in the post 1945 
world can be understood. 

In Guatemala, as well as in Cuba and the Dominican 
Republic, the United States and some Latin American Republics 
perceived the danger as international communism's subversive 
challenge to and frontal assault on democratic capitalist 
values, and, thus, preferred resort to the regional organi- 
zation which was certain to indict the alleged communist 
government for non-conformity to the ideological norms of 
the Western hemisphere society. It seems beside the point 
whether such a policy position implies the denial of the 
constitutional right of a U.N. member to have direct access 
to the Security Council, whether it implies a restriction 
and minimalist interpretation, if:not outright denial of 
the legitimate competence of the Security Council as the 
primary agency for the maintenance of international peace and 
security, or whether the regional organization arrogates to 
itself competence it does not possess on a strict legal 
interpretation of “the “U°N. Charter.” There “Is no doubt7 Chat 


the OAS is increasingly being transformed from " 


a regional 


instrument of defence to an instrument of world policy", 218 
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Castaneda, Mexico and the United Nations, (1958), 
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de The Warsaw Ereaty Organization and the United Nations 


Cajvorintroduction 
It was suggested earlier in this study that the Soviet- 
led international regional organization of the socialist 


states of Eastern Europe combines more attributes of imperial 


thantore@voluntary regtoaali#en.o>0 The role of the Soviet 


army both during and after the 1939-1945 war, and the in- 
herent nature of the communist ideology explain the client 
character ofethetrelationship of "many lof Vthersocialistestates 
of Eastern Europe to Moscow. There is hardly any doubt that 


the Soviet Union took the Stalin-Churchill "deal" of October 


8 bO4A Be seriously and continued to regard Eastern Europe 


as her sphere of influence. 22! 


219 See Chapter I. above. 


220 Churchill proposed a division of the Balkans into 
spheres of influence during his trip to Moscow in October 
19449°9Under the Chirehill-Stalin “deal, "*®Rumania and Bulsaria 
were to be largely Soviet spheres of preponderant influence, 
Greece was’to be British (in accord with the United States) ; 
both powers, Britain and the Soviet Union, were to "go fifty- 
Pilrtys*in Yugoslavie-and”™ Hungary.” “Churchilivwroete sin hts 
memoirs: "“Then-he” [Stalin] “took his’ blue péencil*™and made a 
bargcentickeuponeit, sand passed@ie*back=™to us t= @L2t was alt 
settled in no more time than it takes to set down.... After 
this there was a long silence. The pencilled paper lay in the 
GCéntre of the®™tabie. ~*~ At Length” I“saidi °"Mighthitsnot-be thought 
rather cynical if it seemed we had disposed of these issues, so 
fateful ‘to-millions of people, in such an offhand manner? Let 
s*btrn the paper.” *°"No,*you' keep"it,"*said Staliny “see 


Churchill, Triumph and Tragedy, (Boston: L953) “pp. 227-226" 


221 In the Security +Council” debate over the distribution 
of non-permanent seats in the Security Council, the U.S.S.R. 
has usually claimed the right to nominate the East European 
representative. See L.C. Green, "Gentlemen's Agreements and 
the Sbeurity council yociL.P..,.VolVel3, LOGO P ep pee e755 
"Representation in the Security Council: A Survey | mle widens 
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The formation of the Warsaw Pact in 1955 was an 


important landmark in multilateral institution=-building 


1222 


within the "Commonwealth of Socialist States. Before 


1955, international relations among the states of the 


socialist commonwealth were largely carried out on a 


223 


bilateral basis. This was especially so in the political 


and security field. Moscow was the kingpin of this system 


of pideteraliancc< 


The post Stalin Soviet leadership under Kruschchev, 
partly as an anti-Stalinist posture and partly as a re- 
sponse to the perceived danger of insipient polycentrism 


began a process of multilateral institutionalization 


222 see Kurt London, "The Socialist Commonwealth of 
Nations,» Orbis, Vol. 3, 1960, pp. 424-442. “The phrase 
"Commonwealth of Socialist Nations" is understood to have 
been first used officially in 1956. tIt-.appeared in.the 
"HQeckraration of the Government-of. the U.S*SsRV on ther Basic 
Factors in the Development and Further Consolidation of 
Friendship and Cooperation among the Soviet Union and other 
Socialiere States.” a-déclaration issued at. (the Heignt.ort 
the Hungarian crisis. See RiI.I.A., “Documents on Interna— 
tional Afttairs 1956, 9. 465, et seq. Ihé Moscow Declaration 
embodying the Brezhnev Doctrine contains related terms like 
"proletarian internationalism," and "socialist community." 


See International Legal Materials, Vol. 7, 1968, p. 1323. 


223 See W. Kulski, "The Soviet System of Collective 
Security. Compared with the Western System," A.J.I.L., 
Vole =the 950,—pp+—453--72; Schapiro, “The Post War Treaties 
Oteethemsoviert Unions” Y,8.W.A., Vol. 4, 1950. ip. 130 ret seq; 
Harry N. Howard, "The Soviet Alliance System and the Charter 
of*the United Nations," in Commission to Study: the Organiza- 


tion of Peace, Regional Arrangements for Security and United 
Nations’ (NewYork: 1953), pp. 65-79: 


ce 7. Ky Brzezinski, The Soviet Block:Unity and 
Conflict, (Revised Ed., Cambridge, Mass.; £967) 3s" Ke CrZzybowski, 


The Socialist Commonwealth of Nations:Organizations and 


Institutions, (New Haven; 1964). 
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of inter-state cooperation and integration among the 
socialist states. Perhaps the most important catalyst 
to the process of multilateral institution-building in the 
military sphere was the formation of the Western European 
Union with a remilitarized Western Germany as a member. 
it.may be said that the Warsaw. Pact, the.military face. of 
the socialist commonwealth of Eastern Europe, is largely 
a political and diplomatic: response to the anticipated 
changes, in the political morphology of Europe, brought. about 
by the accessionof Western Germany into the military alli- 
ance of the West.*2? 
Multilateral cooperation among the East European 
socialist ~states. on. both,economice and politico-military 
fronts has its attendant domestic (intra-regional) problems: 
the problems of Soviet control and domination, of poly- 
centrism, of balancing sovereignty and mutual interdependence 
in a. system of political unequals, of the desirable level 
of integration short of amalgamation, and of the degree of 


freedom of action of the satellite states vis-a-vis the 


225 see the Preamble to the Warsaw Pact, and Bulganin's 
speech to the Warsaw Conference in R.I.I.A., Documents 
on International Affairs. 1955, (London: 1958), pp. 182- 
193. See generally Andrzej Korbonski, "The Warsaw Pact,” 
International. Conciliation;  No%;5/73,"%May 1969; . H.2. Simon, 
"The Warsaw Pact and East Germany-Provocation or Response?, 


Queen's Quarterly, Vol. 71, 1964, pp. 345-364. 
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the non-socialist world, 226 Some of these problems are 
of the nature of any international organization of politi- 
cally unequal partners; but others are peculiar to the nature 
of communist organizational theory and practice. 

Just as the OAS cannot be understood outside the con- 
text of the United States' hegemonial leadership, it may 
be similarly said that to discuss the Warsaw Treaty Organiza- 
tion. is to discuss. the Soviet Union. As the local hegemonial 
power, the Soviet Union cannot tolerate any deviant behaviour 
by any socialist state in Eastern Europe if such behaviour 
is perceived as undermining the integrity of the: socialist 
system. The Kremlin never permitted Nagy to become another 
Tito, that is, another triumphant test case of national 
communism. When Nagy proclaimed a neutralist foreign policy 
for Hungary and declared his intention of withdrawing 
Hungary from the Warsaw Pact?2/, he was quickly told by 


force of arms that Moscow reserved the right to define the 


226 These problems are discussed in Edward M. Bennett, 
Polycentrism: Growing Dissidence in the Communist Bloc, 
(Seattle: Washington State University Press, 1967); W.E. 
Griffith, Albania and the Sino-Soviet Rift, (Cambridge, Mass.: 
M.fl .tue Press... 1960)% Brzezinski, ‘The’ Soviet Block: Unityes and 
Conflict, (1960); Walter -C. Clemens Jr., "The Future of the 
Warsaw. Pac tyd' Orbis), Vol... 11; No.4, 1968.0 pp. 7996-1033; 

Robert S. Jaster, "The Defeat of Kruschchev's Plan te 
Integrate Eastern Europe," World Today, Dec. 1963, pp. 514-522. 


ee R. loads Avae Documents sony international AtialreslooeG, 
(London: 1959), pp. 468-469-472, 474-475; Report of the Special 
Committee on the Problem of Hungary, G.A.O.R., llth Sess. Supp. 
Nonril8 (A/8592).'° For a concise account,,of ‘the Hungarian 
crisis, see T. Mercy, Thirteen Days that Shook the Kremlin, 
(New York: Praeger, 1959); Brzezinski, op. cit., Ch. 10. 
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limits of tolerable diversity.728 Liberalization was 
reluctantly allowed to proceed in Czechoslovakia, but when 
Moscow alleged that liberal .reforms provided cover for 
counter-revolutionary forces seeking to subvert the. socialist 
System,it acted swiftly and decisively. 

Hrom the point of view of broader international rela— 
tions, especially of socialist and non-socialist relations, 
the emergence of multilateral cooperation and the explicit 
formulation of legal norms regulating inter-state relations 
among the socialist states pose two related problems. One 


is the nature of socialist international law and the rela— 


229 


tionship to general international law. ihe other, to be 


examined shortly, is the relationship of the Warsaw Pact to 
the UN Charter and the interpretation of the law of universal- 
recional telationship in the Light of the actavittes ‘of (the 


Warsaw Treaty Organization. 


228: nwarzenberger, "Hegemonial Intervention," Y.B.W.A., 
Vou 13, 1959. pp. 236-265; -L.C. Creen, “The Double standard 
oritne nited Nations, obeWehe, VOL. Ine oo pe eOer 
137; J. E. Fawcett, "Intervention in. International Law: A 
Case Study of Some Recent Cases," Hague Recueil, Vol. 103 
LOGIC). pp. 348—42 1% 


Bo See Bernard .Ramundo, ‘The Socialist [neory of inter— 


national Law, (Washington, D.C., 1964); Academy of Sciences 
St thesU.SisS sR. Institute cf State and Law, international law, 
(Mageow ied. ClL9Gl?), pp. 20-22. /1-d38" J. N,Sdazards Soviet 
Socialism as a Public Order System,” Proceedings, A.S.1.L., 


WOSG, p. 30 et seq.; Lissityzn, International Law Today and 


Tomorrow, (1965); Tunkin, "Co-existence and International 
Law," Hague Recueil, Vol. 95, TOSS. Cie ee 80 pr. ie totles 
Grzybowski, The Socialist Commonwealth of Nations: Organiza- 
tions and Institutions, (1964), pp. 246 et seq.; H. W. 


Baade (ed.), The Soviet Impact on International Law, (New 
Vole OCeana~ L965) 
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2. The Warsaw Pact and the U.N. Charter 

In relation:to’ the U‘N. ‘Charter, the, Warsaw Pact is 
a collective defence organization explicitly invoking the 
right of self-defence under Article 51. The preamble to the 
Treaty indicates that the defence agreement is directed 
against an external European aggressor state; moreover, 
Article 4 which formulates the casus foederis appears to 
exclude the interpretation that the Treaty created a regional 
organization for the maintenance of "internal" peace. The 
"external" orientation of the Warsaw Pact did not escape 
the attention of the Western Powers at the time the Security 
Council was considering Soviet armed intervention in Hungary 
in £956. On that “occasion, France, Britain, Ciba and” Peru 
argued that, as the Warsaw Pact is directed against an extra- 
regional attack, it could not lawfully be used against a 
signatory state, and, hence, the Soviet obligation to help 
any signatory including Hungary in case of an armed attack 
referred to attack coming from outside the region. 229 This 
is not the place to examine the merit of this claim in the 
context of the Hungarian crisis. It suffices to make the 
point that while the Warsaw Pact sees its role as the defence 
of the treaty area against external attack rather than as a 
machinery for maintaining regional peace, there is no reason 
why, at the legitimate request of a member state, the regional 
organization cannot be used to maintain peace in a member 


—E—————— ee _ 


230 uN. Doc. S/PV. 746, (October 28, 1956), para. 
79, 90, 108, 116. 
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State, 231 


It is true that the Warsaw Pact does not establish 
machinery for pacific settlement of disputes among its 
members, and. in the: light«of-.the Seviet eecie 7 of the 
North Atlantic Treaty, members of the Warsaw Pact will be 
the;fiirst) tor admitey thatatherPact tseneithersintended nor 
equipped. to operate under Articles 52=54"%0fi the U:NeaCharter. 
As we have emphasized before, there is no legal prohibition 
against a collective self-defence organization being used 
for any function provided that the rules of behaviour the 
Charter prescribed for the performance of that: function 
are scrupulously complied with, and that the regional organi- 
zation operates in accordance with the purposes and principles 
Giwtnes U.N. Charter, 

A final point of interest about the Warsaw Pact should 
be noted. Like NATO, the Warsaw Treaty Organization has an 


233 


integrated command. The Warsaw Pact envisages consulta- 


tion on, "all important international questions involving 


231 In November 1965, the United Kingdom, whose self- 
governing colony of Rhodesia made a unilateral.declaration 
of independence, asked the’ Security Council to consider the 
sittadtion. “USN. Doc. S/6896 (11 Nov. 1965); Ralph Zacklin, 
"Challenge of Rhodesia: Toward an International Public Policy," 
International Conciliation, No. 575, Nov. 1969; L. C. Green 
"Southern Rhodesian Independence," Archiv des Volkerrechts,. 
Volbn P4etno. «25 “19697 "pp. 156-191. 


— Unrpted Nations Bulletin, Vol. 6G.) Poaoe pp. sk sah. Ll aAns 
Documents on International Affairs 1949-1950, pp. 14-33. 


233 Art. 5; Andrzej Korbonski, "The Warsaw Pact," 
International Conciliation, No. 573, May 1969. Grzybowski, 
op.cit., pp. 177-190; Brzezinski, "Organization of the Com- 
munist Camp," World Politics, Vol, 13, 1961. 
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their. common interests, with a view to strengthening 


n234 


international peace and security. This Seems to sug— 


gest that a common diplomatic front vis-a-vis the non- 


S0cualdst world is envisaged.?>° 


Lt should Sbe. further 

noted gthat the Pact considers itself “open for secession 

by OChem go tates. uinrespeetive cf their ysocialeand politaca 
1236 Ones ia 

Seaic aie: and declares itseli redundant ‘as from the 


date on which the General European Treaty comes into 


force m2 7 

a ele GzechoslovakeCrisis (1960) 
[A] The proposition that the Soviet-led invasion of 
Czechoslovakia is a matter that concerns only the 
Czechoslovak people and the states of the socialist 
comminity which are bound by appropriate mutual 
obligations. 

Cay) Entroduction 


Phe Corollary of the above: proposition asathate tie 
United Nations whose organ, the Security Council. has spri— 


harry Tesponsibility for international peace and Security, 


——o 


234 Art, oOo, Mantrved Bache, “Le Trarte de Varsovie au IZeMad 

EOS) See elie oy eee Olle elie OOD) pee DO ae 2 Oe 
The Soviet bloc has operated with a greater 

degree of cohesion than. any other groups of states inothe 
United Nations. See Thomas Hovet, Jn... Bloc Polities in 
the -United Nations, (Cambridge, Mass.: 1960), pp. 47-55; 
Miteoreand Russert, World Politicesinithe CeneraleAssemn ly, 
(New, Haven: 1965), pp. 255-256; H. CG. Nicholas, The United 
Nateonsutses Political institution, (3rd Ed.” London: 
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is not competent to deal with Situations, disputes and 
cases of aggression that may arise within the socialist 
commonwealth of nations in Eastern Europe. We propose to 
examine the Czechoslovak crisis and assess its impact on 
the law of universal-regional relationship. 
ThetCzechoslovakecrisistis ayveoodhiliustrationiof “the 
inherent tension between the concept of international duty 


238 


efMsocialist states andkthesprinciplenof Snatdonal 


sovereignty which has been the hall-mark of traditional 
international > lawssfittis-alsotalgoodvillustration of@the 
break down of the Charter law of universal-regional relation- 
ship. Events leading to the head-on clash between Czecho- 


slovakia and the Soviet-led Warsaw Pact do not need detailing 


239 


here. It is sufficient to emphasize that the Soviet 


Union and its allies firmly believe in what may be called 

a Soviet Hongee Doctrine multilaterally formulated and appli- 
cable to Eastern Europe. The July 15 Warsaw Letter formu- 
lated the doctrine explicitly-in.the following words: 


The frontiers of the socialist world have shifted 
toathescenter» of Eurepe, tothe Elbe :and: the 
Bohemian Forest. And never will we consent to 
allow these historical gains of socialism and the 
independence and security of all our peoples be 


238 For the text of the Brezhnev Doctrine emphasizing 
the. international duty of socialist .states at the expense 


of their sovereignty, see International Legal Materials, 
Geant 9.0.8) ae Dis de dee 


239 see "Chronology of Czechoslovak-Soviet Confronta- 
tion,<July/August 1968," World Today, Sept. 1968, p. 357 
et seq., A. G. Mezerik (ed.), "Invasion and Occupation of 
Czechoslovakia and the U.N.," International Review Service, 


Vol. 14, No. 100, 1968. 
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jeopardized. Never will we consent to allow 
imperialism, by peaceful or non-peaceful means 
from within or without, to make a breach in the 
socialist system and change the balance of power 
in Europe in its favor.240 
There is, furthermore, no doubt that the Soviet Union and 
its allies were not prepared to see Czechoslovakia become 
an untrustworthy and reluctant ally. The geographical 
situation of Czechoslovakia is of acute strategic signifi- 
cance towthe “security: of ‘the Seviet Union; -béing conti- 
guous with West Germany. Given the fact that the search 
for security has been the central theme of Russian and 
Soviet foreign poliay~*+ and that the Russian Czars and 
the post 1917 communist leaders have always been acutely 
sensitive to the vulnerability of their western frontiers,**2 
it was. not likely the Soviet Union would permit Czechoslo- 


vakia to become a security risk if the Soviet leaders had 


reasons to believe that was the case. 


(b) International Law and the Czechoslovak Crisis 
Czechoslovakia was invaded by the military forces of 


the Warsaw Pact members (except Rumania) on August 20, 1968. 


240 
p. 1265. 


International Legal Materials, Vol. 7, 1968, 


20 See, for instance, Louis J. Halle, The Cold War 
As History, (London: 1967)24Ch. t2s 


aoe For an empirical analysis of legal, economic, and 
political interests resulting from the fact of geographical 
contiguity, see Quincy Wright, "Territorial Propinquity," 
Mat parvol. 12, L918.) peo l9—5 01% 
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The Tass statement announcing the invasion made two 
important claims. The first is that the Warsaw Pact 
forces were requested by certain "party and government 
leaders of the Czechoslovak Socialist Republic. "243 The 


should be noted that Soviet intervention in Hungary in 


244 


1956 was defended on similar grounds, a claim which a 


245 The second claim 


U.N. Committee was unable to confirm. 
in-1968 was that the decision to invade was "fully in 

accord “with “the right of states ‘te individual and collective 
self-defence envisaged in treaties of alliance concluded 


n246 The second 


between the fraternal socialist countries. 
claim is independent of the first. 

Wirth -resipect "to ‘the ‘first claim; Lt ts ‘sutircient 'te 
point out that the Praesidium of the Czechoslovak Communist 
Party “Central/Gommittee, in its first “statement te the nation 
on “August. 21; declared that the invasion took place "without 
the knowledge of the President of the Republic, the Chair- 


man of the,National Assembly, the.Premier, or-the First 


Secretary of the Czechoslovak Communist Party Central Com- 


mittee, "24/7 


243 International Legal Materials, Vol. 7, 1968, pp. 
1283-1284. 


244 oN. Docs S/PV. 746, (Oct. 28, 1956), para. 20, 
1565 S/PV.. LATE CNov 204, B9S6)., paras 23: 


245 Report of the Special Committee on the Problem of 
Hungary, G.A.O.R., llth Sess. Supp. No.: 18 CAPSS 929 Spare. 265. 


246 International Legal Materials, Vol. 7, 1968, pp. 1283- 
1284. 
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As the Warsaw Pact Forces were not invited by the 
duly constituted legal authorities, the former's presence 
in Czechoslovakia was, in the very words of the Czecho- 
slovak Praesidium, "contrary not only to the: fundamental 
principles of relations between socialist states but also 
contrary to the. principles of. international law. "248 

The second claim cannot be easily dismissed. As the 
fegal authorities in Czechoslovakia did not consider that 
there Gxilsted a threat to the Security of their state from 
what has been called counter-revolutionary forces, and as 
they asked neither.for consultation nor: for assistance an 
accordancée.with Articless3 ande4vot the Watsaw Pact ;"%1t may 
be assumed that the Soviet Union and its allies, by invading 
Czechoslovakia, were acting in their own self-defence and 
not in the self-defence of Czechoslovakia. It may be objected 
that: such a distinction is not necessary in. view of the fact 
that the language of Articles 3 and 4 suggests that a threat 
of attack.orisiactual.attack against a signatory “state, ts; con- 
sidered as justifying "joint measures necessary to restore 


" It is sug- 


and maintain international peace and security.' 
gested that such a distinction be kept for two reasons. First 


it is doubtful whether the obligation to render assistance 


248 International Legal. Materials, Vol. /, 1968, p. 1285. 
According to the Warsaw Pact, inter-state relationship is 
based on the principle of "respect for each other's independ- 
ence and sovereignty and non-intervention in each other's 
domestic affairs." (Art. 8). 
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to a victim state exists independently of an express 
request for assistance Erom the victim eats re This was 
probably why the Tass statement emphasized the alleged 
invitetion from the Prague Governmen:.. Second, if is 
rather difficult to understand why, in the Czechoslovak 
Case; as in that of Hungary in 1956, she victim Of «collective 
self-defence action by the Warsaw Pact members should have 
been the independent personality of a state purportedly 
being protected from an imminent threat of Counter revolutionary 
LOrces. 

Military intervention to protect an important power 
Frontier considered necessary for the security of a state 
or a group of states can possibly be defended under the right 
of self-defence. Consider now the second claim that action 
taken by the Warsaw Pact members was in self-defence. The 
Warsaw Pact members, like any U.N. member, are each compet-— 
ent to define the circumstances justifying the exercise of 
the right of self-defence. There is, thus, room for the 
contention that counter-revolution instigated by "Western" 
powers against "so¢ialist" gains in a strategic state of ' 
Czechoslovakia opens the Soviet Union and its allies to 
threats of aggression and aggressive attack from the "hostile" 
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generale des Alliances, (Paris: 1963), p. 67 et. seq; Daniel 


Vignes, “ba Place des Pactes dé Defense dans la Societe 
internationale vactuelkle!? sAsE.D Slane Vel i ga, gol eee. O4-65.. 


ee R. Goodman, "The Invasion of .Cecchosclovalia- |) 196c", 
international Bawyer, Vol. 4) (NOx din OCEODer a OCI, pe Ae = 74.. 
A similar argument was used in 1956 by the Soviet Union. See 
lone Docc PVt- 8754) (Nov, 4, 11956) para. ose 
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im view of the fact that self-defence of the Soviet 
Union and of her allies might.be involved in the alleged 
ScriN ites of “antl —sactalier" forces ain Czechoslovakia,?>° 
anomas weli-defence may require specific action, it is pos— 
Sup Messto “defend the Warsaw Pact -actionu sac Jan act of s6e1f— 
defence. This argument may be objected to on the ground 
that the means used were not proportional to the alleged 
viiscati wilt may met betebjected f6 cen, Ehe ground) that. an 
Narmed-attack" has not yet occurred if only because the 
formula tomo Art ielke sl vof they UsN.sChatees doecanet 
exclude the exercise of the right lef anticipatory selt— 
jeeanets The Veontention may be objected tomon the, greund 
that the Warsaw Pact contemplates resort to collective action 


Wany State Gla croup Offs otates 5 


against an armed attack by 
ie May note berkopjected * to-on the ~ereund that the Security 
Gf the Soviet Union and its allies; was not involved sin 

the fate of Czechoslovakia, geographically contiguous, as 


tt os.to West Germany. lt is possible to argue that thus 


interpretation makes the Vine between ageressive and jselt— 


25 La 
depensave use of toree. ratmen thin; but it can) elsombpewscaid 


thatawathoutlit the rieht. Of anticipatony Selicdetencge sweat 


a er 


250 paitorial, "In Defence of Socialism and Peace," 
International Affairs (Moscow), September LO G85 pDaw » s> 0). 


251 See Chapter ITV above, 
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be devoid of meaning. The legal issue is not so much 

whether the Soviet Union and its allies were acting in 
self-defence in so fartas*the right ”6f "self-defence is 
auto-definable as whether the Soviet and Hungarian attempt 

to exclude the United. Nations from dealing with a situation 
disturbing international peace and security was justifiable 
under the; Law *of tthe fCharter!™ *lé*sheultd *be*renembered 

that the inherent right: of self-defence: is. available to 
states *only*on*a temporary basis; '“untfl<the*Security *Council 
has taken measures necessary to maintain international peace 


and security," 


and that it does not'"in any way affect the 
authority “and “responsibility “ef «the “Security "Council 456 "to 


take at any time such action as it deems necessary in order 


to maintain or restore international peace and security." 


(c) The Security Council and the Czechoslovak Crisis 


The Security Council convened on August.21; 1968 at 

F Zone 
the request of the Western powers led by the United States. 
Lo his Letter. to: the Security Council President stne covier 
Representative, Malik, vigorously opposed the consideration 
of the matter because, according to him, "events in Czecho- 
slovakia. are a matter that concerns the, Czechoslovak. people 
and the States of the socialist community, which are bound 


1253 


by appropriate mutual obligations. This view was to be 


252 ylN. Doc. $/8758; Text in International Legal Materials, 
Vole /oeb968, “pes i2c 7: 


233 ii.N. Doe. $/8259: Text in International, LesalwMateriaia, 
Vigil 968, DPs w2eo-lZouR. 
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repeated many more times in the course of the Security 


Couned 1 debate.2>4 


This view is by no means new in United 
Nations' history. Just as in the Guatemalan, Cuban and 
Dominican crises the Western and Latin American powers, led 
by the United States, were determined to exclude the Security 
Council of which the U.S.S.R. is a permanent member from 
dealing with intra-Western hemisphere ayn ae the Soviet 
Union in 1968, as well as in 1956, was not prepared to recog- 
nize the competence of the Security Council if only because 
it would have permitted the United States and Western powers 
to "intervene" in what the Kremlin considers its sphere of 
influence. There is no gainsaying the fact that any attempt 
to exclude the United Nations from considering the situation 
ignores the fact that Czechoslovakia is a member: of the 
United Nations, that the United Nations is competent, both 

by right.and duty, to deal:'with acts of military aggression 
andi with other-situations threatening international: peace, 
and above all, that: the legal representative of the victim 
ofsinvasdonshad: requested invitation to participate, in the 


1,296 The Soviet repre- 


deliberations of the Security Counci 
sentative chose to ignore these facts not out of ignorance 


but out of convenience; for in 1954, as well as in 1960 and 


1965, it was the Soviet Union championing the right of the 


254 U.N, Monthly) Chronicle, Vol. 3, No.8 6, Aug.- Sept. , 
T9Go, ‘pie wo el. Sieg. 


2355 See above. 


DNS Ge Sea onyara 8 ey Rae 


BSS : | p! Rees Wd ee 


eatxruse® edt to picueavaie) anigeeta/ezem tones borseges 
betta’ oi wea anzem on yd ety wety etdT, 928 ssadeb. Lisaued 


bos a .naismessu0 63 at as saul iynoserd, 'enobse a 
bel .arswoqg asoltemA atisd bas nzegaeW od? eeatzo seokaimog : 
qabuuoe? oed3 ebuloxe od beatmraish sis# _aeves2 bestia: of3 xd ; a 


no1i tedtem sanengmisq 8 at +A. 2-35.05 od3 doldyw dada 
jstvoe ao ees ,cavast sisdqetmed agaageoWrs 730% daiw gniiesb 
-~goset of batsqe7q 398, 880 ,otel at es ifew se ,BdeL at aotal 
seuaoad yloo it. Itoaved yairuses? ed? 20. sonetsqmon add oxta 
exswoo aveteaW bos ae78378 bsiial eda bertsimzsq aved, biuew, at 
io evedqe sai .exeblenes aliges% edd gsdw al "ensvisiot" of 
jqmetjts ¥as gad3 3082 ofit gotyssateag on at e19hT  sousuitat 
nokasuite of? gaiteblegoo mox? ssotis4 betial edz sbuloxe-o3 
ad> ite ee ee stdevoleodogs) Jsd2 3082 adi setoagt 

diod ,.iss2eqao09 at enotisi bestia sds 2803 <ecolksak bestia’ 
aobaestage yisdilim to 6358 Hite isab 03 .yiub cas adgix vd 
,sossq Lenotisazeiat aninsisstds ecokisuite sédze. diitw bas 
misoitv ed3 Re aviisiasesiqet Ingo! od2 tad3j war evods bas 
aft at stsqtotiiraq o3 sokjsiivat beressps bad sotesvat te 
~sx1q91 jetvoz sat des .tionwod $3en3e eda io encxsasadeseee 
a + e4 iA 


ponstongt to 300 tom ajo82 seed3 eek #8 03 ‘gaodo svitesaee 


7 eta Ghearet 
bes O88L at asp Ilew as .d2eL ah 303 jounrtagnets to 3 10 Ju 


wishes oe 
ad32 to tHgts edd aatscigaads gota aotvee,. ery Baw St ¥: 


429 


Security Council to deal with any acts of aggression com- 


mitted anywhere in the world! 


and condemning the United 
states and the: U.S.-dominated OAS for attempting to usurp 
the.special competence of the Security Council. 

In its determination to prevent "Western" powers from 
“interfering im Eastern Eurepean: affairs, the U.S.S.R. 
found it necessary to question the competence and jurisdiction 
Of -the.Security Council of which the United.States, Britain and 
France are permanent members. While the Soviet and Hungarian 
"vetoes" could not prevent the adoption of the agenda, the 
Soviet veto effectively killed an eight-power draft resolu- 
tion condemning the invasion and demanding the withdrawal of 
the interventionist One The Soviet veto, thus, shut 
off the United Nations from dealing with a case of armed 
invasion of a member state. For any of the five permanent 
member. of: the Security Council, the Charter permits a para- 
doxical behaviour. A permanent member of the Security Council 


Gan.exercise a legal-veto in the Council in order to frus- 


trate thep,lecitimate Council attempt-to reylew her action 


2d Tt should: be further noted that the Soviet Foreten 
Minister, Andrei Gromyko, speaking before the 22nd Session 
Of the General Assembly in 1967, "said: “Itsis ‘chesdutyoot 
the United Nations to curb all manifestations of the policy 


of aggression in all regions of the world.” See U.N. Monthly 
Vol.-4.° No. 9GerOct. 1967 5p.) 49s (imphasds added). 


Chrondi¢ le, 
258 cmnd. 3757, Ssecuuity Council Proceéedings on 


Czechoslovakia, 21-23 August 1968, (London: H.M.S.O., 968), 
Dp. 3; SUN. Monthly Chronicle, Vol. 5; No. 8, 1968, p. 35. 
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outside the Council. This is the implication:.of Article 
27 (3) and of the freedom of states to base their votes on 
any considerations. 

inpordent<té makeMit telear toathesworid ithatsthe 
Communist governments have no special immunity from the 


requirement of the py rae 


the Western powers further 
attempted to sponsor a U.N. presence in Prague. The Soviet 
Representative saw this proposal as-a trick "te drag’ the 
Secretary-General of the-United Nations into acdirty business 
of intervening in: thevaffaits of a socialist:State and in 
the common cause of fraternal socialist go untrie oal eee and 
declared that this would not: succeed. In the language of 
Security Council diplomacy, this amounts to a warning that 
the Soviet Union would veto the proposal. Ambassadors Lodge 
and Stevenson of the United States had behaved in similar 
manner in the Guatemalan and Dominican crisis, although in 
the latter crisis, the United States did reluctantly permit 
a U.N. presence in Santo Domingo. 

It may legitimately be asked what legal argument was 


invoked by the Soviet Union and Hungary in support of the 


thesis that Czechoslovakia was not a matter proper for 


£2710 EN. Monthly Chronicle Vol. 5, No. 8, 1968, p. 50; 
Uss. Dept. of State, Bulletin, Vol. 59, Nea 1524, Sept. 9. 


1968, p. 269. 


260 UseN. Monthly Chronicle; Valijo, Ne. 8; 1968, p. 64. 
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security Gouncil consideration: )*Like* Sobolev-in 1956,7°+ 
Malik sought legal support for his argument in Article 2 (7). 
While using legal argument different from that used by the 
U. 5S. representatives, Malik was playing-a role similar to 


that: played by Lodge in 1954 and Stevenson in 1965. Malik 


asked: 


But what does all this have to do with the Security 
Council and with the United States representative 

here? What. relation can the Council have to the 
internal~“aftairs of Czechoslovakias what*interest 
in,them? The answer to this:is to be found in the 
Charter of therUnited™ Nations, Article®25 paragraph 

7, and that answer, the only one, is that the Security 
Council has=nothing* todo wath the#internealrarraans 

of Czechoslovakia and the processes going on there. 

It was not fortuitous that the representative of 
Czechoslovakia ... did not ask the Council to intervene 
in the internal affairs of his country. These problems 
can be settled by the Czechoslovak people and Party 

and’ the -sound*forces in that’ country,"with the sup- 
pert of the-fraternal socialist States, and without 

che participation. .of the Security Council. 2 


Because this argument is too glaringly false in the Czecho- 
slovak context -- Article 2 (7) does not limit: the competence 
Of the™Security Council TE* there isa? pessibiiitytot action 

263 ; 4 
under Chapter, Vil”"of*=the UTN. "Charter aeGi1tis NoOt=netessary 


to comment upon it any further than to cite Lord Caradon's 


effective rebuttal. The British representative thought it 


JAN iy hates Se Jehan, Geverts Wel 


ze Cited in International: Review Service, Vol. 14, 
NovPlo0, ©1966, ° pe 32% 


263 xelsen, The Law of the United Nations, (1964), 
p. 786; M. S. Rajan, United Nations and Domestic Jurisdic- 
Eton y"* (2nd*Eds*Londont* 91961); pp.*93F97;" Bower, 
United Nations Forces: A Legal Study, (1964), pp. 196- 
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"the height of impudence for the representative of the 
Soviet Union, after the invasion for which his country 
was responsible, to lecture the Council about Article 2, 
Section 7 of the United Nations dealing with the right’ of 
any people to maintain their own sovereignty and to order 


their own Pipeqi os 


4G: Concluding Comments 


In conclusion the following observation can be made. 
The claim that the Czechoslovak situation was a "regional" 
matter for the socialist countries of Eastern Europe and 
the corollary claim that the United Nations has no juris- 
diction to deal with the situation have no foundation what- 
soever under the United Nations Charter. In a situation 
involving a great power like the Soviet Union, the law of 
the United Nations becomes, as it was intended to become, of 
secondary importance. The Soviet Union was doing nothing 
more than following the previous example of the United States, 
It was nevertheless an example which represents a distorted 
interpretation of the Charter law of universal-regional 
relationship. While the action of the Warsaw Pact members 
could conceivably be defended on the ground of self-defence 
one must express regret that the attempt of the Security 
Council to review that action and deal with the situation 
was effectively stopped. It is further: regrettable that 
the Warsaw Treaty Organization, while purportedly operating 
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under the behavioural rules of Article 51 of the United 
Nations Charter, failed to report measures taken to the 
Security Council, It should be noted that, whereas in 
1956, the Western powers responded to the exercise of the 
Seviet veto by transferring the Hungarian situation to the 
General Assembly under the "Uniting for Peace" oeautuketew 
no such procedure was resorted to in 1968. The simple 
explanation 18 that in 1956 the aetion of the General Assembly 


was abortive, and there was no reason to believe that: such 


procedure would be productive in 1968. 


8. The Orcani zation, or Arrican Unity and the United Nations 


1 Introduction 
The polities of sArricanlunwtyeandwthateotranci= 
colonialism must be recognized as the two sides of the same 
coin. Historically, Pan-Africanism draws its primary driv- 
ing force £Erom the opposition .o£ Atrican nationalist teacers 
towthe political and economic subjugation of Africae by Buro-— 


pean -sfehccearapete While “the stratesy of Atricaneuntrrcatdom 


aoe aee Chapter V above. 


eacee generally, George Padmore (Ued.) history on 
the Pan African Congress, (London: William Morris House, 
1947)? “Pan-Africanism or Communtem:; The Coming Struggle 
for "Atriaa.«(New York: Roy Publishers, 1956); Goldin Legun, 


Pan Africanism: A Short Political Guide, (Revised Edition, 
New York; Praeger, 1962); Kwame Nkrumah, Africa Must Unite, 


(London: Heinmann, 1963); I Speak of Freedom, (London: 
Heinmann, 1961). 
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and the particular form the continental organization should 
take for a long time divided the "radical" Casablanca from 
" " , 267 ‘ 
the "moderate" Monrovia powers, both=found*common unity 
oficommitment: in*their opposition to colonialism in-~all its 
manifestations. 
Drarcéedtin 1963. the’ OAU Charter sis: a living symbol, of 


an institutionalized continental opposition to colonialism. 


Eyre certainty correct to, deseribpe the AOU™Charter saap ia 


charter of liperation’—°. liberation from colonialism and 


269 


neo-colonialisn. After committing themselves to the total 


emanicipation of dependent African territories and to the 


eradication of all forms of colonialism from Africa, the OAU 


267 For a discussion of the ideological schism within 
the Pan-African, movement between 1958 and 1963, see Legum, 
Ope eit., Gh. $3, 43 Doudou Thiam, The Foreign: Poltcy vot 
Afriean States,” (hondon:”” Phoenix House, 1965) 2 "5p. 4a3"et sea. 
Compare Nkrumah's works (already cited) with those of the 
Nigerian leaders, for example, Nnamdi Azikiwe, Zik: Selected 


Speeches of NnamdiAzikiwe, (Cambridge: Cambridge University 
Press, 1961), p. 72; Obafemi Awclowo, Awo - The Autobiography 


of Chief Obafemi Awolowo, (Cambridge: Cambridge University 
Press. 1960) f"pp. 310-312; "Sir Ahmadu Bello, @My*Lite®” “The 


Autobiography of Sir Ahmadu Bello, Sardauna of Sokoto, (Cam- 
Bridge: "Cambridge University Press, 1962), p.°234% 


268Rcee 6. 5ER. Dugard;,” "The Organization of“ Atrican 
Unity and Colonialism: An Inquiry into the plea vot Seitt— 
Derance=as a yustitication for the Use; of “Force =in they eradi= 
Capianees Coldntalgom,” “L.C sb. 0.5 4Vol ~ LG, Lo6y. prea 
UYU ate pe aot 


269 the Third All-African Peoples' Conference held in 
Cairo in March 1961 defined neo-colonialism as "the survival 
Ghethne woOlonialasyshem in gpite of “rermal recognition oOo 


political independence in emerging countries ..." See Colin 


Legum, op. cit., p. el RP 
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members, in a well-known Resolution on Decolonization, 
established. 
(a) A coordinating committee consisting of 
Ethiopia, Algeria; Uganda, Ui: A<:R.;-Tanganyika, 
Congo-Leopoldville, Guinea, Senegal, and Nigeria, 
with headquarters in Dar es Salaam, responsible for 
harmonizing the assistance from African States and 
Foremanaging,therspecial«fund' to, bexset up fongthat 
purpose; 
(b) A special fund to be contributed by member 
Sstates+... to supply the»necessary practical and 
financial aid to the various African, national 
liberation movements.2/0 
The Addis Ababa Resolution on Decolonization considered it 
‘the duty of all African independent states to support .de- 
pendent peoples of Africa in their struggle for freedom and 
independence." It should be pointed out that while the 
Resolution stops short of an explicit endorsement of the use 
of force, there is no doubt that the use of force was contem- 


' and "the necessary 


plated. What do the terms "assistance,' 
practical and financial aid" mean? The members of the Libera- 
tion Committee left no one in doubt that the use of force 
against regimes in Africa which deny the right of self= 
determination to yar: African majority was implied in the 
Resolution: On the eve of the inaugural meeting of the 
Liberation Committee in Dar es Salaam, the Egyptian delegate, 


Mohamed Fayek, was quoted as saying: "We shall decide on 


ways of sending to the [liberation] movements in the colonial 


270 Organization of African Unity, Basic Documents 
of the Organization of African Unity; (Addis Ababa, Provi- 
sional Secretariat of the OAU, 1963), p. 18. 


a Mo Pet bk 
; 14 .. ‘ 


eossaptadianed no. sotipioest avend-iiaw ® 21 | | 
poh °.4°3¥ah of a. sbadentdasee 7 la 


to gaisataaces seisimnes poigentbnoes, A (a). te 
-bdivaagaaT ,.4-4.9 ,sbhasgt ,stregia .& ; 
_sixegit bas ,lsgeas? ,feaiud ~elliyblogosd-oga0o 


sot sidtenogess ,~meslse a asd i aie2teupbsed aiw <3 
bee og2832 aeotrtA mor? sanatzeteas eds gnisisomzsd 
sed3 10% qu tee od oF bawt Istoeqe ed yoiganss tot es ya 
,e8ogisg © 
sedmem yd beavdttiaos pire ot bau? Lstoega A (8) af 


bose Leotdoa1q yiIseesoen ad3 yiqque o3 ... #93838 
tsnealszen asotiziaA sont aey edi o3 bts Istonsnlit ‘ 
CS sangmevom ootssxedil 


si berebken0d soltasinolosed ao sottuloass edsdA albbA od 
-sb jroqqua o2 863836 3nuebasqabat msotata iis to yjub sda” 
bose mobaat? 102 slgauaae theda at sokx2tA to selqosg jnobneq 
sda efidw 28d3 2tvo betalog od bluofe 31 " gonsbasqebnt 
cau stad to saasmee10bae stotiqze as lo srofe eqose sotsvloes4a 
-netia0D #ay 89308 To sau.ed3 3803 sduob om at sted3 ,9970%. 20 
yisaeasen ef2" bas " sonbielees”. sates eid ob zed: .bsaeta i | 


sisdii oda to exsadmem sit Sassen "Kits Istonsnti bas tsotios74 a 


oTot to saw ed3 jada gduob ak gao on aiel estitmmod. oka - 
-lige to tdgizs eds yasb dokdw eotatA at eoatges sentsge 
add at betlqut saw ystrotem mebisiA stod3 03 wotssdiarea9b 
sd} 20 getteem, iaxruguect ed2 20 eve ef? #0 panenabonsl 
,stagsish nsLiqygt ed9 ,maslee 29 aad at #233 fam0d actaesedis of 
ao sbiveb fiede oW” zgatyss an besoup esw eaoyet domed 
ieigoioa six ot agpemevom ipetseneree odd of gaibase to oa 


_ #, pas =". by?) ah ney we waie 


‘ 4 re pe , eal: 
od ct agent Me ‘- 320. j ot eer 
_Seeaaee pia a pie 
; ae 2 ee 2 


$i (fa an ; 
vt *% . ye : , AO es ae rie si - 
7 e } 7 *\ w ra -s 


a ni 


_ 


‘ i: : : ‘ 


or see ao * ne 
Dy ol Oe en Gln 


436 


territories the material aid and armaments .... We-shall 
also have to make decisions on military training for fight- 
ing members and on the place where this training is to be 


wadhal 


@EieiewAGl wie. When asked whether all means included 


armed aggresision, the first Chairman of the Liberation 
Committee, Qscar Kambona, of Tanzania, replied: "We mean all 
means. What did Britain do when she failéd to make Hitler 
n 2/2 eget 
see reason? We know that Britain resorted to war. The 
use of force to liquidate colonial regimes is apparently 
net. considered illegal by many African states, “The suse of 
force in this instance is considered a form of self-defence. 
Wemehali return to this) cleaimidlater: 
Avdescription ofthe activities of the Liberation Com-= 
: : 243 ; : 
Mites iis uot. our concern here’, Our purpose is to consider 
twemimpiicationvand validity of the claim sthat ert ls legit ul— 
Mate to resort to the use of force to liquidate colonialism. 
lt has been pointed out.that, under the UN Charter, the use 
Cnetorce, 2s egal only in three iustances. “the use oF sorce 


in self-defence, the use of force by the major powers against 


the enemy states, and the use of force by the 


eo deed in Africa, South of the Saharg, A.F.P., No. 
O79 June 2/4 1963 8D Ll. 


a7 cited in Africa .South ofthe Sahara, gawk oP. neo. 
9327, ,July 6, 1963, p.91.° (Emphasis added). 


hed creer for instance, Immanuel Wallerstein, Africa: 


The Politics of Unity, (New York, Random House, 1967); 
Ghee 9. 
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Security Council to restore and maintain international 
peace and security.2/4 
sinee "the “activities “of "the "liberation “Committee 

cannot be characterized as both collective self-defence 
and enforcement action -- the-U.N. Charter recognizes “a 
fundamental distinction between both -- what is required 
Ls either the areument Sthatsithesactivities of the OAU"s 
Liberation Committee are not enforcement action because 
they are in self-defence or that they are enforcement 
measures because they cannot be in self-defence. The 
representatives. of African States in the United Nations 
have usually justified the use of force against colonial 
regimes directly or indirectiy as a legitimate form of 
self-defensive action. They argue that colonialism is, to 
paraphrase Krishna Menon of India, permanent aggression, 
and that, in defending the right -of, self-determination, they 


are defending a principle of contemporary international 


law. 2*/° 
Our discussion will be organized around three sets of 
interrelated questions: (li) Is seli-determination a prin- 


ciplelot international Vaw? Are resolutions of “the General 
Assembly.on human rights and de-colonization legally binding? 
(a) Ts coloniglism a form of aggression? Does the use. of 


force against: colonial regimes constitute an act of self- 


274 See Chapters .BV,and Vi. 


275 See below. 
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defence within the context of the U.N. Charter? (394 1) ees 
the use of illegal means by a regional organization to carry 
out a purpose of the United Nations which the latter organi- 
zation has been unable to fulfil because of the vested 
intexests of some of its politically important members 
culpable? 

2. The OAU and the Use of Force 


[ A | The claim that self-determination has become a 
principle of modern international law.2 


The view that self-determination is a political raeht, 
and that customary international law does not recognize it 
as a legal right has a respectable intellectual support.2// 

It is also true to say that neither the League Covenant nor 
the United Nations Charter is the place to find self-determin- 
atten recognized as a Pegal right. Norone can mead Article 

22 of the League Covenant and conclude that self-determination 
has become a right under international law. 2/8 These Nie 
Charter, it is true, makes references to the “principle: of 
self-determination. According to Article 1 (2), one of the 
four purposes of the United Nations is“[{t]o develop friendly 


relations» among nations based on respect for the principle 


276 Brownlie; Principles of Public International Law, 
(Oxford: 1966), p. 484; M.K. Nawaz, "The Meaning and Range of 


the Principle of Self-Determination,” Duke Law Journal, No. 1, 
1965,epp.»682-101. Lachs, “The Law in and of-the United 
Natlows,s I,J elwliase VOlge 1 LOGl Sepp 42 Seay 


277 ww. Whiteman, Digest of International. Law, Vol... 5, 


278 Hans Kelsen, "Legal Technique in International 
Law: A textual Critique of the League Covenant," Geneva 
Stugies, oVOL, LO NO 665. Dec. 819575 0epa Leese 
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of equal rights and self-determination of peoples." Article 
95 which has no legal or even political significance, indi- 
cates that "the creation of conditions of stability and well- 
being which are necessary for peaceful and friendly relations 
among nations [is] based on respect for the principle of 
equal.rights- and self-determination of peoples." One should 
not be misled by the terminology employed in. the formula- 
tion of cArtiches1 ( (2). «Using ithe language iof democratic 
ideology, ‘the Charter appears to have defined "states" as 


! 


"nations" or "peoples," and "independence" as "self-determina- 


tions w»+Thus, seli-determination of peoples ginsArticle 13(2) 
, ; PRES) 
appears equivalent to sovereignty of states. These two 


references cannot be considered to have given rise to a 


280 


legal right to self-determination, although “[al]lny con+ 


struction of the Charter according to which members of the 
United-Nations are, in law, entitled to disregard -- and 


violate -- human rights and fundamental freedoms is destructive 


279 Kelisen+iThe Lawrvot the sUnitedsaNations -appano0-33. 


280 see. Alf Ross, <Constitutionsof qthe United sNations, 


(l9O50)..2p. 135: R. Higeins , The Development vor international 
Law Through the Political Organs of the United Nations, (1963), 
pe 90 et seq.; Kelsen, The Law of the United. Nations,: (1964), 
p.« 127 et.seq.; Raghubir, Human Rights and the United Nations, 
(Calieutta = Progressive Publishers, LOi58)12 pin M104 Gt “sean: 

Me A. Shukri, The Concept of Seli-Determination in the 

United Nations, (Damascus: Al Jadidah Press, 1965), p. 43 


et seq.; N. Bentwich and A. Martin, Commentary on the 
Charter.ef the United Nations, (London: 1969), p. 7. 
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of both the legal and the moral authority of the Charter 


n281 


astaswhole. It should be remembered that treaties 


are always drawn up by those in existence at the time and, 
manheyimportantly Leinithe tlightfofsrhedireown interest 4 
Tavlos fastwelleas#inAlguoy rhe scolonian powers were judges 
in their own case, and what else could one expect from those 
colonial powers who were at that time reluctant, if not 
outrightly unwilling, to preside over the liquidation of 
their overseas empires. It is, therefore, not enough merely 
foedeny that: the UsNi oCharter recognizes ha lbegaltright to 
selitdéeterminationjailt ishimpontant wand relevanttte saddewhy 
this was the case in 1945. 

Neither classical international law nor the inter- 
national constitutional law of the League of Nations and 
Gf fthe tUnitedsNations istpports- the contention uthat tselt— 
determination has become a principie of modern international 
law. Can the same be said of the practice of the United 
Nations? ©lhiseis «not ithe place sto ssunveyttihelactivities 
Of the United Nations in the field of de-colonizgation, and 
especially the various resolutions and declarations of the 
General Assembly dealing with fundamental human rights and 


pel cedetetminarioans: 4 An appraisal of the argument that 


281 H. Lauterpacht, International Law and Human Rights, 
(London: stevens, 1950), p.. 149). 


282 See .for instance, Whiteman, igestlof Dnternat ional 
Lawe Vol. 13, ,(1968) yp. .079 etyseqs; slehneon, psell—Decarnina-— 


tion Within the Community of Nations, (Leyden: 1967), pp. 34- 
58--R. J; Barros, African States and the United Nations Versus’ 
Apartheid, (New York: CarltonyPress,. 196/)\* C.3.k. Dugond, 
"Legal Effects of United Nations Resolutions on Apartheid," 
South African Law Journal, Vol: 83,°'°1966, pp., 44-59. 
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the practice, resolutions and declarations of the United 
Nations in the field of de-colonization have transformed 
Self-determination into a’ legal right283 Cajls= for so crates li 
analysis of the legal nature of the resolutions and declara- 
tlons..of the General Assembly in. the field that’ is of 
immediate relevance to us in this study -- self-determination,. 
It may be asked whether these resolutions and declarations on 
colonialism achieve what the U.N. Charter never contemplated, 
that is, do they provide ample justification .for the claim 
that self-determination has become a principle, of contempor- 
ary international law? The question is pertinent in view of 
the preposterous assertion that "(t]he principle of self- 
determination is well established in the United Nations 
docermine, and. practice, as the principle that the use of 
force is prohibited in the resoiution of disputes between 
states."284 
There seems to be a consensus of legal. opinion around 


the view that except in a few instances, namely, budgeting, 


283 Gy Osndtskaya, "The Downfall of Colonialism and 
International Law," International Affairs (Moscow), January 
1961),)°p., 89); Nawaz, “The Meaning and Range of the Prineiple 
Omemeli-Deterninatton. “Dukes Law Jounnal, No.o1; 21965, 


pp. 82-101; Higgins, The Development of International Law 


Throuch. theyboldtucal Organs of the United Nations, pp. 


90-106; Brownlie, Principles of Public International Law, 
GL9 60). spp. 492-485. 


284 the Ambassador, "Future United Nations in, the 
Maintenance of International Peace and Security," in R. N. 
Swift (Ced.), Annual Review,of United. Nations Affairs, 1965- 
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appointment of the Secretary-General, admission, sus- 


pension and expulsion of members, 28° the powers of the 


General Assembly are recommendatory. This being so, 
resolutions of the General Assembly outside the limited 


areas mentioned above do not constitute legally binding 


obligations on member Staves. >” Legal scholars usually 


emphasize, however, that, while General Assembly resolutions 


are not binding per se, they do possess legal values and 


eEtecben As Judge Lauterpacht put. 4¢ in 1955s. “inever— 


national interest demands that no juridical support, however 


285 y. N. Charter, Articles 4 (2), 17, 97. 


286 Hig fis. Oem Cut Din OG so len weal em Banc in celhouyce 
of a "Recommendation of the General Assembly of the United 
Naittdomen es Bee Be Lk aod) ew OGD Di el Ore ebay 
"Legal Effects of United Natone ae ih ceseore on see eae 
South Airican! Laws Journal, Vol. LXXxXtil, 1966.) pp. 44- 
Johnson, "The Effect of Resolutions of the Cone ad —. 
Ore tihen Une da Na ton ce bial Licgey Olluetms Cau Or ROG. 
pp. G/-122 Vallat, "The Competence of the United Nations 
General Assembly,” Ha giertR ecu emit je Woden Os. oie e pr 0: 
MoS. Northedge, "The Authority of the United Nations 
General Assembly," International Relations (London), Vol. 1, 
Nope .7 OC tu 5)/ pp. 349-361, 376. Louis Henkin, How 
Nations Behave: Law and_ foreign fl a Onl deyee CN See 
CUI ae US os pete a ie ae Droit (ntermational Public: 
Problenes Theoriques, (Paris; 1965); p. 101 et seq: 

leo Gross, “Lhe Role of International shaw an 
World Order," World Peace Through World Law, (Edmonton, 


T9644) pp, 13-142 Obed Y. Asamoanh; The Legal Significance 
of the pn ae ot Oc, Sere General Megenbly ofthe United 


Nations, (The Hague, Martinus a Nijhoff, 1966)5 pi 6: 
Beperdbe Opinion of Judge Lauwtenpacht on Voting Procedure 
on Questions Relating to Reports and Petitions Concerning 
the Territory of South-West Africa. (Advisory Opinion of 
Fume Wich, LO5O ) 2 «LCN Repo Bise eN0 5 See SO) Saline pike 


ieemrocpe ciel by “pipet bo e20:. 


a ee, © a 


am 
i oo baa tabs , 48 
e at “¢@ 
re ewug? «45 t 
: 4 eee, 6s! Oe A 
y = 


> wae 
» 2 fh p os hi hn i 
ns aye bo bera naoe 


- 
- 


ebiciue tidmeaks [sioned 
; res oe 


i *.9 _ 7 
‘ 5 ad gv th Sper) 162,908 S87er 
d Pg fe 
var 7 
feneJ adresse tud gon, 3 
wae ete! > 
Larsadad tie ten? (zeveved .¢F 
bute 9. 
oq ah gad? , 22 739 satbuly, 39% 
a 
= 7 
24gf sat eagbul- PA awe t pBT) 
— a aa “ eon 
j [ vy snc02 » ty *4 & pagal faae - = 
oe | 7 >. _ = 
1 
ssini4i14 


- j Td l 

‘ i] 4 i 
; vce 
Pa | 
: . e 1a 

; * 
| i : , 
: pws 
; . ae) 2 I Cheat 
; : . Tia 
~-? a «5S » ae? ] ome f - 
Sieh epaty atta. re “ug a4 stent @ 

J grtaweto®?. tauttergt bes 4/759 
! Be getat @ “tenivhe) | yanks 4 

pe gy mS". Re eae 
7 “2 _— 

T ne - i” é as 
o | S=_e i ign P 
. . te. 
7 a 7 
» 


443 


indirect, be given to any such conception of the Resolu- 
tions of the General Assembly as being of no conse- 
quence, "298 

(Ne tass'ertion by sthe tew African ‘Statesi!that ‘the 
right of self-determination has become a principle of modern 
international law seems to be based on the tendency of 
post 1945 international politics to take an anti-colonial 
direction. This) point of wilew, however, ignorieési tthe import= 
ance of state practice and acceptance of declarations and 
BesoLut fone tin thevevolution of any rule of international 
law. The extent to which resolutions and declarations are 
in fact observed by states is of greater importance than 
the votes in support of:a particular resolution or the 
phraseology of a specific declaration. It should be noted 
that the major colonial powers abstained from voting on 
the Declaration on Cotemtatten and have been behaving 
as if the 1960 Declaration is of no eousequences-~ thuss, 
while one cannot deny that the principle of self-determina- 


tion has become a very powerful political force in contem- 


porary international politics, it-is doubtful whether one 


288 1.¢.3. Reports, 1955, p. 67, at p. 122. 


289 Text in Brownlie (ed.), Basic Documents in Interna- 
toicontana (haw 6 (WO xftondsiClarendon Pires), T1067 eo pipe 6 alia, 


290 See, for instance, Introduction to the Annual 
Report of the Secretary-General on the Work of the Organiza- 


tion, June’ 16, 1966'- June 15, 1967 in U.N. Monthly Chronicle, 
Worlean (40,0 iio .2 19 ,2 ee9 677,28 epplp alka <2 She irernicie Nogueira, The United 


Nations and Portugal, (London: Sidwick and Jackson, 1963); 


Patricia Wohlgemuth, "The Portuguese Territories and the 
United Nations," International Conciliation, No. 545, Nov. 1963. 
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can deduce from this the existence of a legal obligation 

to de-colonize. To express doubt on the proposition that 
self-determination has become a recognized modern principle 
of international law is not to accept the view that a mem- 
bereof thes United Nations is entitled to simply’ ignore an 
overwhelmingly approved resolution of the General Assembly. 
Artielet 28 (2900f thesUS N. Charter’ 16° a= powerrul® ldmication 
on the discretion of members of the U.N. to refuse compliance 
withethe resolution on' decolonization or- any = other® resoltttion 
of the General Assembly. 

([B]) The proposition that colonialism is permanent 

aggression and that there does exist a legitimate 

fight of =selt-defence against®colonialism”™in™’ the 

exercise of the right of self-determination. 

The alleged relationship between colonialism, aggression 
and self-defence has been asserted on many occasions by the 
Afro-Asian and Soviet-bloc members of the United Nations. 291 
Before this relationship is examined, it is necessary to 
Comment ion the traditional view of colonialism. (Our finest 
Femark is that, strictiy speaking, the sltuation tn south 
Africa and Rhodesia is not. now a “colonial” situation. Under 
a "colonial" system, the 'dverseas' ruler has usually been repre- 
sented in the colony by’ a handful of people who regard the 


mother country as "home." South Africa and Rhodesia, on the 


contrary, are governed by people who have no other "home," 


eee the 1964 and 1966 Report of the U.N. Special 
Committee on the Principles of International Law concerning 
Friendly Relations and Cooperation among States.,U..N.—Doe,. 
A/5746, 16 Nov. 1964; A/6230, 27 June 1966. 
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It is, therefore, essential to avoid an unnecessary con- 
fusion between colonialism and a governmental system which 
puts a minority of people in an especially privileged posi- 
tion and which refuses to recognize, let alone apply, the 


principle of "one-man-one-vote." Second, traditional inter- 
national law defends the colonial system not only by recog- 
nizing the legal claims of the metropolitan power over its 
colonies*?? but also by considering interference by another 
Statesin the affairs: of the colonysas violating the sover- 
eignty of the imperial power. For a long time, the relation- 
ship between a colonial power and its colonies has been 
strictly a "domestic" matter governed by the laws of the 
méttopolitan ipower. )/Lt :follows thet 9’ colonial” awars (have 
always had the character of "domestic" strife. A metropoli- 
tan "white' State resorting to the use of force against "non- 
white" majorities in its overseas colony is not considered 

as committing any act of aggression although it may, in the 
proacéss simcur .worhdiopprobrium forsan inhtman treatment of 
its subject peoples. This. traditional view of colonialism has 


EASE) 


come under heavy attack by the Soviet and the new States 


292 3. McCalmont Hill, "The Growth and Development of 
International Law in Africa,’ Law Quarterly Review, Vol. 16, 
1900, pp. 249-268; C. H. Alexandrowicz, "The Afro-Asian World 


and the Law of Nations (Historical Aspects)" Hague Recueil, 
VOlumel co, U9bo, Gl), Partclily “pi Loo (et seq. 


493 G. Osnitskaya, "The Downfall of Colonialism and 
International Law," International Affairs, (Moscow), Jan. 1961, 
pp. 38-43; George Ginsburgs, "Wars of National Liberation" 
and the Modern Law of Nations - The Soviet Thesis," in Hans 


W. Baade (ed.), The Soviet Impact on international» Law, (Dobbs 
Ferry: Oceana, 1965), pp. 66-98. 
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of Asia and Africa??4 which have recently been liberated 
from the yoke of colonialisn. 

The proposition that colonialism amounts to aggression 
has become an important component of the "ideological" beliefs 
of the Afro-Asian states.*?° It is inferred from this pro- 
position that "[c]Jlolonized peoples may legitimately resort 
to.arms to secure the full exercise of their right to self- 


determination and independence if the colonial powers persist 


1296 


in opposing ‘their natural aspirations. What legal support 


294 See for:.instance, the Joint proposal by Algeria, 
Burma, Cameroon, Dahomy, Ghana, India, Kenya, Lebanon, 
Madagascar, Nigeria, Syria, the U.A.R. and Yugoslavia presented 
to .the:U.N. Special Committee: on the Principles of Interna= 
tional Law concerning Friendly Relations and Cooperation among 
Stetes sachsen. Does %Ai/6230 ume (274, 189 660! «esti states: Ginvip ante 
“Territories under colonial domination do not constitute parts 
Of wehe,teryitonioes sof States texercisiingrwoloniialk mule, 7 | 
(pi. 205)3 '[(LPihne use of force by a colonial Powersacainst such 
territories should be regarded as an international and not 
domestic.matter™” (p. 223). See generally, Dugard, “The 
Organization of Aitrican;: Undity: Anealniquiny dinitto jolie) Pil eagiot 
Self-Defence as a Justification for the Use of Force in the 
Eradication of Coloniadism, JhoCwlii0h os ode. eli6)) 190 7s por 
157-190; Green, "The Impact of the New States on International 
Law. ~Lerach Law Review, Vol. 4, Jama L969. cippeaw 1-60 esp’. 
at pp. 48-53; "Issues Before the 24th General Assembly, 
International .Conciliation, No ..5/4.. Sept: 1969... ppsn dod = 
L84>°V, Me Krishnan, “African State Practice Relating to 
Cartain..lLasues of International Law, '') Li. Yibvel. AL a Vion. , mid. 
1965. .pp. L96—-2471, 


230 See generally G. H. Jansen, Afro-Asia and Non-Align- 
ment, (London: Faber and Faber, 1966); Carlos Romulo, The 


Meaning of Bandung, (Chapel Hill: 1956); Ceorge. Na Kahin, 
The Asian-African Conference, (Ithaca: £956). 


296Indian Society of International Law, Asian-African 
States: Texts of International Declarations, (New Delhi: 
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Deere for this claim by members of the OAU? We - must 
remind ourselves again that the use.of force, except in 
permitted circumstances already noted, is not lawful even 
in defence of the worthiness of a given cause. In order to 
put the vargument ~in this vsecticn into a pSOper. perspective: 
Pt is ellevant yto neler tosthe Security Gouncil debateyen 
Peortugtesie “indictment “of. ladia- for,” condemnable, act) of ae— 
gression" in Goa 
in connection with’ the Goa case, two points are te be 
noted. e8First, India, Cadmitting the weerot nakedrtorcer 
based.her defence on the legally questionable ground. that 
the wse of ftoree to put ian end to colonialism does mot amount 
to aggression because colonialism is eal, TRS ERGY Too ar nia 
that: any. colonial power. which refuses. to decolonize will not 
.be.acting in’good faith under the celebrated 1960.General 
Assembly Declaration on. Colonialism. But Ehas Ls not quite 
the same as saying that the cclonial power will be in breach 
6fa rule of international law. A second comment on the 
Goa. incident concerns the claim made by the representatives 
Gt wotbperta, Ceylon. ther United Arab sekepubl  eeande Cie soo Vet 


Union thet when-a case of the use of force against a colonial 


regime occurred, the question before the Security Council 


297 See T. Re Reddy, India's Policy 4n. they United 
Natione, (Rutherford: “Fairleigh Dickinson Univerelty Press, 
1968), p. 82 et seq.; Quincy Wright, "The Goa Incident," 

MM il oe VOlseo6. L962, (pp. Ol SOO 2 he Ta Ay Oo Cmmen ts: 
on International Affairs.1961, (1965), p. 709, et seq. 


7 aN, Does Ss PVs Oo) (Deas Low lool) = pacsn cl, 
See Maurice Flory, "Les implications juriduques de l'affaire de Goa", 


Pees.) Vole 0. 19625 pp. 4/0=491, 
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should not be one of aggression but one of violation by the 
colonial regime of the 1960 Declaration on Colonialism.2?? 
This.view.is grossly mistaken. -As the United States, repre- 
sentative, Stevensen, pointed out on that occasion, 

[Rlesolution 1514 (XV)does not authorize the use 

of force for its implementation. It does not 

andeiltgshould notiand it cannot; junder thes Charter: 

Pi it did, the resolution would lead to tnternational 

chaos, not to national progress. Resolution 1514 

(XV) does not and cannot overrule the Charter 

in{VUneEtionspagainst the use of picrce.. 2. sit seaves 

no licence to violate the Charter's fundamental prin- 

ciples that all Members shall settle their interna- 

tional disputes by peaceful means, that all Members 
shallsreinain from: the threat on use of yfotcemagainst 

another State, 390 
It has been necessary to digress a little because it is 
believed that the argument used by India and her supporters 
in the Goa incident inspired the argument of the OAU members 
in defence of their military campaign against colonial regimes 
Lilet de ay. 

The OAU has not been formally charged with aggression 
bub-it-is unlikely to be successfully indicted by the United 
Nations. In assessing the compatibility of the actions. of 
the Liberation Committee with the obligations of U.N. member- 
ship, the high probability that no U.N. resolution condemning 
actions of the OAU is likely to be adopted should not be 


allowed to determine a priori the legal consistency of actions 


Of the, OAU with the U.N. Charter. 
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300 U.N. Doc. S/PV. 988, para. 93. 
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As the military activities of “the OAU "s: Diberation 
Committee in aid of armed bands. operating against the 
colonial regimes of Southern Africa have not been authorized 
by -the Security Council, they can only be lawful under the 
U.N. Charter as. acts of legitimate self-defence. The question, 
then, is whether it is legitimate to resort to the use of 
force as an act of self-defence against. regimes whose only 
~erime”’ is that ‘they practice colonialism. In the “first 
place, only an over-extended interpretation of the word ag- 
gression will tolerate the characterization of colonialism 
as permanent aggression. After all, classical international 
law did defend colonialism; while the new international 
morality calls it anachronistic and demands its termination it 
falls short of equating it.with aggression. The Charter 
prescribes sanctions against acts of aggression, but the 
1960 Decisration did not authorize the use of force against 
failure to decolonize.- The case for the African. position 
cannot be properly based on the characterization of coloni- 
alism as aggression within the meaning of the U.N. Charter, 291 
Can any case be made. at all for the African position based 


on self-defence but without equating colonialism with ag- 


gression? 


202 Dugard, "The Organization of African, Unity and 
Colonialism: An -Inquiry into the,Plea of Self-Defence 
as. a Justification for the,Use of Force in.the Eradication 
ofecolonialrems’ TeC.lnOe,eVol.-16; L967, ps lat 
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It can be.argued that, in order to keep the black 
majority in Mozambique, Angola, Rhodesia, South Africa and 
South-West Africa politically subservient and powerless, 
the Portuguese metropolitan authorities, the Smith and the 
South African white minority regimes have resorted to the 
most despicable form of political repression that offends 
the moral, political and human sensibilities of the leaders 
of the black African States. Against the counter-argument 
that the treatment of one's.subjects is a matter of domestic 
jurisdiction, 29? it is possible to advance the argument that, 
imsotar as the practice of colonialism is; likely tovstrain 
or endanger relations between states, to provoke one's own 
people to revolt against government for inaction and to 
create an intolerable situation largely through the activi- 
ties of refugees, a situation, charged as it is with the 
possibility of a. major racial explosion, constitutes a 
potential threat to African peace and to international peace 


303 


in general if only because peace is indivisible. This 


302 Nogueira, The United Nations and Portugal, pp. /0- 


74; Wohlgemuth, "The Portuguese Territories and the United 
Nations," International Conciliation, Now™a4s, Nowe L963" 


303 see R. F. Taubenfeid and H. J. Taubenfeld, "Race, 
Pance, ‘haw and Southern sAfrica,“ in John Carey = Cedm) yy ehace, 
Peace, Law, and Southern Africa, (Dobbs Ferry, New York: 
Oceana, 1968); McDougal and Reisman, "Rhodesia and the 
United Nations, The Lawfulness of International Concern," 
ReIeioe , Vole 62,2908 eepp.  l-195 DreCe Creel ss Rhodesian 
O11: Bootleggers or Pirates,"- International Journal (Toronto), 
VOLe.21, No. 93) 1965=66..°pp. 350-358.) For sa -contrasting 
view, see C. G. Fenwick, "Where is there a threat to the 
Cracume- “Rhodesia UCR TelLeuts eVols oly O07 “ppy vo o— 10% 
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being the case, the OAU members can claim that the situa- 


tion created by the colonial regimes demands responsive 


sections son thei papuwar 


It is also equally possible to contend that in taking 
certain measures -- arms build-up and political repression-- 
the colonial regimes are, in fact, responding in part to the 
perceived threat represented by the anti-colonial institution, 


the (OAU, cand; further, «that; insactuahly responding «in kind 


as Powtugal yrecentihy “did tagainst «Zambia tand Senegal, ?9° 


the colonial regimes are themselves acting in self-defence 
against the intrusion of powerfully organized armed bands 
buco ethein eterritories ss) (Any sstatevwirichéis tatvitctim ot sub— 
versive intervention by armed bands operating from some 


neighboring state is entitled to the right of self-defence 


WhEhinethesmeanine Sof sAntiele ts). of tthe au. ah. Gnanvena ee 


This is precisely what Pamaele ae is tdo ing, Sin trela thomatio tthe 


activities of the Palestine Liberation Organization operating 


304 gee Vv. M. Krishnan, "African State Practice Re- 
Dating ete Gertain Issues sot, Internatdonalalaws teluiul A. , 
Vola sel O65. any. 200) 


“> It should be noted that: the Security Council cen- 
sured Portugal for these particular incidents. See U.N. 


Monthly Chronicle, Vol. 5, No. 8, 1969) pp. 34. 562) The 
Times (London), Dec. .10,, 1969, p. 3% The NewsYork slings. 


Decal Om .69609 4p a pees 


306 tan Brownlie, "International Law and the Activities 
Of Armed Bands, L.C.l.0., Vole 7,, 1956, pp. 72-7 eo, Contrag: 
Manuel Garcia-Mora, International Responsibility For Hostile 


Acts of Private Persons against Foreign States, (The Hague 

1962), pp. 115-120. . "There can of.course be no doubt that 

allowing the formation of irregular bands would justify re- 
sort to the Security Council, though resort to self-defence 
would clearly be unlawful" (p. 120). 
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from bases in Lebanon and Syria. 20/7 


Here the situation is, 
of course, rather aggravated and complicated by the exist- 
ing state of armed conflict, and by problems of military 
oceupation., The OAU members do not hide the fact that they 
have financed and are financing the activities of armed 
bands “operating from the territories -of some of them. Even 
if they claim ignorance of the existence of such armed bands 
Or inabifity to “control the latter's activities, thespre— 
sumption under international law is that they bear criminal 
responsibility for such activities. 9° The 1965 Declaration 
on Non-Intervention prohibits "subversive, terrorist or 
armed activities directed towards the violent overthrow of 


1309 


the regime of another State, and when it is recalled 


that the Declaration was largely inspired by the small new 
states the presumption that it exempts activities in support 
of the battle for de-colonization is nothing but an evidence 


of double. standard on the part of the OAU members. 


oe) On the activities of the Palestine Liberation 
Organization, see Michael Hudson, “The Palestinian Arab 
Resistance Movement: Its Significance in the Middle East 
Crista, "The Middle Hast) Journal, Vol 23,5, No. 3 L695 pp. 
29 2= 507. 


308 Gancia-Mora. Ope Cit... p. Lilo, hawcegu ine tacuemke— 
cuerl, "Vol. L035) 1L9615CL),  p. 353 et sieq., Thomas, Thomas 


and Salas, The International Law of Indirect Agression and 
Subversion, e(Dalblas; L966), pp. 313-391. 


309 “GW nos otal (xx) Dec. 21, 196500 Textutauinter— 
national Legal Material, Vol. 5, 1966, pp. 374-376. See 


also the Accra Declaration of the OAU on Subversion, 


International Legal Materials, Vol. 5, 1966, "pp. L3oas—-lL3ao% 
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The question then arises as to which side is acting 
in self-defence. The U.N. Charter does not offer any clear- 
cut guide; hence, the answer to the question depends largely 
upon one's political perspective. 

It should be emphasized that, when considering the 
rolejof the OAU in, the international; politics of anti- 
colonialism, it is indeed necessary to disabuse our minds 
of the tendency to subordinate the question of the use of 
EOECerinibreach of the U.N. Charter.to, that sof liquidation 
of Colonialism demanded by the 1960 Declaration. It is not in- 
eonsistent to.maintain that.it-is-illegal to resort, to force- 
Eulsaction+in,order to liquidate colonialism and.that)coun-— 
temporary trend in international politics is anti-colonial. 
It is only by over-stretching the meaning of self-defence 
that the activities of the Liberation Committee of the OAU 
can be categorized as self-defensive measures. Even if one 
were to assume that the activities of the OAU's Liberation 
Committee are legitimately in self-defence, the question then 
arises concerning whether the OAU is conforming to the rules 
of behaviour laid down for the exercise of the right of self- 
defence. Under Article 51, measures taken in self-defence 
are to be reported to the Security Council. No.such report 


has been made by the OAU. 


[Cc] The claim that the OAU, dn its frontal attack 

on the institution of colonialism, is doing what 

the United Nations aims at doing but has not been 

able to do effectively. because of the,vested interests 
of some of its politically and economically important 


members. 
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One further consideration that needs commenting upon 
is the e@reument that, in the field of decolonization, the 
OAU is something of an agency of the United Nationscarrying 
out functions which the United Nations has been unable to 
go for polliticaipreasons. “Thais areument, then, 2s that the 
tegeality of the activities of the OAU must be assessed in 


the light of the goals and purposes of the United Nations 


in the functional issue-area of decolonization. On a purely 
Buperitcial ‘consideration this’ argument is appealine. In 
actual fact, it is, however, mistaken and unacceptable. ike 


is mistaken because it presumes a pernicious doctrine that 
ends justify means; unacceptable because it reduces the 
Charter law of universal-regional relationship to sham. 
Judged in terms of the amount of time spent on various 
issues in the United Nations and also in terms of the in- 
tensity of feeling on specific issues, it is safe to say 
that there is, as Sir Alex Douglas Home, speaking in 1961, 
observed, "an apparent difference of aim and purpose between 
the 51 founder members and many of the 53 newly independent 
countries which were elected to membership subsequently to 
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the United Nations’ foundation. It is no exaggeration 


to say that decolonization has become the number one concern 


310 Text of Speech in R.I.I.A., Documents on Interna- 
tional Affairs 1061, 11965). 720% 
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of the United Nations. 1 This is hardly surprising given 
the composition of the General Assembly. The fact that 
decolonization is very high on the agenda of both the U.N. 
and the OAU is significant, but cannot by any stretch of 
imagination justify the claim that it is legitimate to 
hesortoetotthenuse tof fonce Znconsistenthwithvthe®law of 
the; Charter. Thelcontrary argument that so) long “ds (the 
GOAUsisosimplementing, thesl1960 aDeclaration sod the MW ANas its 
activities cannot be illegal bears striking resemblance 
and similarity to the legally questionable but perhaps 
politically wise reasoning of the International Court of 
Justice in the Expenses case. In that case, the World 
Court was called upon to give an opinion on whether certain 
expenditures authorized by the General Assembly to cover 
the costs of the U.N. operations in the Middle East and 
the Congo constituted "expenses of the Organization" with- 
ine cher meanine of Article -l/ .(2) .of thes oN. Giar ter. 
Relying principally on the doctrine, of effectiveness in 
the interpretation of multilateral frestere 4 the Court, 
in its majority opinion, enunciated the principle that 


311 tnis Claude Je., The Changing United Nations, 
(1967). David A. Kay; “The Politics of DecOlonizgation: 


The New Nations and the United Nations Political Process," 


International Organization, Vol. 21, No. ae 1 [6V5.. pps 86 — 


811; "The Impact of African Stites on cthe United Nations,” 


International Organization, VolgAe23,. aNOb- Piase ela. pbs 
20-47; Yturriaga, "Non-Self-Governing Territories: fhe 
Law and Practice of the United Nations," Y.B.W.A., Vol. 


15419604 pp, L7 8-912. 


—- Lauterpacht, "Restrictive Interpretation and the 
Principle of Effectiveness in the Interpretation of Treaties,' 
Breve eli lire.s Vioulee 20.5 1949, pp. 48-85. 
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ren the Organization takes action which warrants 

the assertion that it was appropriate for the fulfilment 
of one of the stated purposes of the United Nations, the 
presumption is that stich action ts not ultra vires the 


Organization."3+3 


Tf the reasoning of “the World Count, 
based on the prestmption of validity or legality, ia 

Not an, 1s rebut tab le ete within the context of the 
relationship between two organs of the same Organization, 
argument based on similar reasoning is even more question- 
able in the context of the relationship between a univer— 
Sal-and a regional organization, “A variant of thie areu- 
ment was used by the United States in defence of the legal 
Validity of the naval quarantine against the IS-S.ke end 
Cube. in 1962. The UsSs arecument was partly that Article 

2 (4) prohibits omly foree or ithe threat. of force which 

PS sinconsictent with the purposes of the United Nations: 
Ghote Edges note purport to forbiGg rescore so frorece notron ly 
Jiesupport OL the aim) oF ae United Nations -—— the main-— 
tenance or international peace and security -—— but also 


COnsistent with the role cf-a regional organizgation-as 


contemplated under Article 52 (Ae If this argument were 


ee I; C.d .skeponts, 1962, (p. Joist pe oes orga 
criticism of this najonity opinion, seer the dissenting sopinion 
GF Judges Wintarski, (pp. 22/284) » and iKoreteky, (pp. 2o3- 
YET) 5 
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Acts of International Organization" in Cambridge Essays 
in International Law: Essays in honour of Lord McNair, 
(London: Stevens and Sons, 1965), p. £17, G.T. Tunkin, "The Legal 
Nature of the United Nations", Hague Recueil, Vol. 119, 1966 Gian 
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to be legally incontrovertible, the OAU can similarly 
claim that the use of force to prosecute and realize a 
purpose of the United Nations -- de-colonization and pro- 
motion of human rights and fundamental freedoms -- is 
not. illegal under the U.N. Charter. The claim that the 
use of force against colonial regimes can be justified on 
the ground that it is intended to expedite the achieve- 
ment of what has become a major political goal of the United 
Nations -- de-colonization -- cannot be entertained unless 
Such use of force is. not itself unlawiul under the UN: 
Charter. 

There is a further reason why what amounts to the 
"U.N. Agency" argument cannot validate the OAU activity. 
The conception of the OAU as an agency of the United Nations 
in the functional area of decolonization suggests that the 
regional organization automatically defines Lts relation— 
ship to the United Nations in terms of Articles 52-54, 
As the use of force by the Liberation Committee against 
colonial regimes and in support of armed bands operating 
against such regimes has not been authorized by the Security 
Council or recommended by the General Assembly acting under 


Sales 


the ‘Uniting for Peace" Resolution, Dt Ws cingoteach of 


Magiclte 53, of thesU.N aeCharter. 


Sra The OAU and Pacific Settlement of Disputes 


We have already noted that the OAU members deliberately 


315 See Chapter V above. 
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reject juridical method of pacific settlement of intra- 


° 2 ili 
Ate Poan disputes” : and accept the traditional view that 


no state can be compelled to submit its dispute with another 


Stet@ toa “third party without its consent. 

The OAU has been confronted with two types of dis- 
putes, namely, those between African States which arise 
largely out of problems of artificial boundaries created 
by the cononial powers, and intra-state disputes arising 
out of civil war and secession. In both types of disputes 
members of the OAU have advanced the thesis that solutions 
should be found within the framework of the principles and 
institutions established by the OAU Charter. 

Consider the Morocco-Algeria border dispute of 1963 
which first put to test the peaceful settlement machinery 
and) capability of ‘the oti, Morocco, feeling rather re- 


luctant to have an OAU mediation, brought the dispute to 


the attention of the U.N. Secretary-General but did not 


316 See Chapter VI above. 


aNd See generally, A. O. Cukwurah, The Settlement of 


Boundary Disputes in International Law, (Manchester: Man- 
chester University Press, 196/) 3 pp. 155-156. Aw S.. se Revner, 


"Morocco's International Boundaries: A. Factual Background, 


Svea Ss Volo ly NOW ol 96S. pp ole = 32 Ose Cantumany eee lie 
Politics of Boundaries in North and West Africa," J.M.A.S., 
Vole weNo. 2 L965. pp. 255-1735 "Wallerstein..." ihe 
Early Years of the OAU: The Search for Organizational 
Preeminence," International Organization, Vol. 20, 1966, 
Dp. 1/478 feeb Wildy wilhe Organization of Atel cangUni ty 
and the Algerian-Morroccan Border Conflict: A Case Study 
of New Machinery for Peaceful Settlement of Disputes," 


International Organization, Vol. 20, 1966, pp. O36 33 Sie 


Touval, "The Organization of African Unity and African 


Borders," International Organization, Vol. 21, 1967, pp. 
LOZ 1 217 
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Bequest the meeting icf the Security Council... <Algenia, 
Ongthe  othem wand, pheflerred Trecounse tothe JOAN, ihe 

OAU members urged both sides to seek a settlement within 
the principles and institutions of the regional organiza- 
Eilon. This seemed to be the view of the Western powers 
which persuaded King Hussain of Morocco to seek a regional 
settlement in order to prevent a possible East-West con- 


frontation over the African dispute. 4s” 


When both parties 
to the disputes jointly urged the creation of an OAU Con- 
mittee of Arbitration for a definitive settlement of the 
dispute, the jurisdictional issue regarding the respective 
competences of both the United Nations and the OAU in the 
ODacific settlement of "local" disputes was averted. Although 
Lt failed to secure a solution to-the border dispute, the 
OAU Special Committee of Seven was a constructive influence 
insotarias it kept. reminding both parties sof sthe mecessity 
tomegotiate and avoid the use 7of force in the settlement 
of disputes. 


in 1964 the OAU again found itselt faced mith the 


boundary disputes between Ethiopia and Somalia, and between 


318 Hazel Fox, "The Settlement of Disputes by 
Peaceful Means and the Observation of International, Law-- 
African Attitudes," International Relations (London). 
Viet moreNOn sO 5 OGtwe LO GOL Dp. 389-440, 443. 
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Somalia and Kenya. Like Morocco, Somalia showed 


great reluctance to go before the OAU because the regional 
organization was politically loaded against the revision 

of international. boundaries in. Africa. It should be 
remembered that although the OAU Charter refrains from 
making any explicit reference to the maintenance of the 
territorial boundaries in Africa beyond saying that 
“respect for the Sovereignty and territorial integrity 

of each state and for its inalienable right to independ- 
ent existence" is. a purpose, of the organization, a majority 
OF “Airican: leaders “at “Addis "Abape in 1963 were “nm favour of 


the preservation of the present boundaries until states 


mutually agree to make any adjustment .°29 ft should fur- 


ther be noted that,in 1964,a resolution of the First Assembly 


319 see seneraliy, “Dl. “Brown, © The “Etntopra— 
Somaliland Frontaher) Dispute, 1.C.b.04 Voll. (55.1956. 50. 
245-264; "Recent Developments in the Ethiopian Somaliland 
Date putes.) leCrly Os evolu. LOG LO6t pire ov oy Ofe hai ine wil ae 
"Developments in the Somali Disputes; Arrican Affairs, 

Vol. 66, No. 263. 1967, pp. 104-112; Castagno, “The Somali-— 
Kenya Controversy,  J.MeAvS.7 VoOl.92, Now 2) 1964. spp. Loo- 
168; M. W. Mariam, "The Ethio-Somalian Boundary Dispute," 
Peers, Wolke? . Now 2, L964, pp. LéI=2lo ss). Drysodate, 
The Somalia Dispute, (New York: Praeger, LOGA Js son Dosen. 
Somali Nationalism, (Cambridge, Mass.:~ Harvard University 
Press, 1963). 


a0 Boutros-Ghali, "The Addis Ababa Charter," Inter- 
national Conciliation, No. 546, 1964, pp. 29-30; Elias, " 
"The Charter of the Organization of African Unity,’ 


ASG .t..,. Vol..59,-1965, pp. 243-267: Padelford, “The 


Organization of African Unity," International Organization, 
Vol. 16, LOGY *p pi Bom ean. 
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of the Heads of States and Government explicitly supported 
the maintenance of the present boundaries--~ notwithstand- 
ing the obvious. fact that the boundaries are notoriously 
aptificial,wpaying, as they do, little or no respect to 
ethnic homogeneity and human geography. As the OAU is 
politically loaded against revision of territorial bound- 
aries with mutual consent of states concerned, it is not 
surprising that Ethiopia and Kenya should have preferred 
thegOAUCto they United Nations as a. third party ioasthe 
adjustment of the dispute. 

Following the clash between the Ethiopian and the 
Soméddan military units in January 1964.5, ther Somataan 
Government request fOr an Urgent mMeeting-or the Ve CwEd ty 
Council to consider "[c]lomplaint by Semalia against Ethiopia 
concerning acts of aggression infringing the sovereignty 
and security of Somalia and threatening international peace 


"322 vent largely unanswered. The U.N. 


and security, 
Secretary-General and most of the members of the United 
Nations,including the major powers,seemed to prefer a 
regional solution within the framework of the OAU. When 
the OAU Council of Ministers considered the boundary dis- 


putes at the request of Ethiopia, Somalia and Kenya in 


February 1964, a great majority of African States did not 


321 Colin lecum..Pan Africanism., )( 1965). pas 0e, 
et seq. 


oP aeNG DOU SO 5064) SCM Oshr a Locher mesunpe 
Jan. - March 1964, p. 60. 
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hide their disapproval of the Somalian appeal to the 
Security Council. The legal right of Somalia to have 
recourse to the Security Council was not questioned: it 
was felt that procedures existed at the regional level 
through which the settlement of the dispute could be 
effected. The Dar es Salaam meeting of the OAU Council 
of Ministers successfully persuaded Somalia to with- 
draw her request to the Security Council.: Somalia sub- 
sequently notified-the Council President that the Somali 
Government did not wish to raise the Ethiopian - Somali 
dispute before the Council "while the problem is in the 


hands of. the oau. "323 


This second request, appears to have 
been interpreted by the Somali Government as calling for 
the suspension of Security Council action rather. than a 
withdrawal of the request of February 10, 1964. ..In her 
subsequent communication with the Security Council Presi- 
dent, Somalia continued to emphasize that the Security 
Council was’ "virtually seized with the Somalia - Ethiopian 


"324 tnasofar as the request of February 10, 1964 


question. 
was. neither put on the agenda of the Security Council nor 


debated by the Security Council, it cannot be said that 


the Council was seized of the matter. 


323° WN Doew S/5500s) S.GLOLR. 4 1Dthe Yous supp, 
Jany——-March--1964;5--ppy-7 5-7 6'. 


324 Tene Doe. 675557, S/ 5558. i bade, "Dp. 774 O28 
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The Dar es Salaam resolution of the OAU Council of 
Ministersformulated explicitly for the first time, a 
doctrine of OAU priority in the pacific settlement of 
disputes, (The: resolutdon stated:.: “African wnity: nequines 
that a solution of all disputes between member States be 
sought first within the Organization of African Unity."329 
If, African unity also requires that: an OAU- member: cannot 
have: recourse to the United Nations of which it is a mem- 
ber, then the above resolution may have impaired the right 
of, OAU members) understrcicLe 65 i(19) of the U.N. Charters 
However, since Article 35 (1) is a privilege rather than 
afiduty.n rtiheres dss nothings inconsistent! widiths thei Ut Ne Chanter 
if members of a regional organization agree to limit their 
tight, under Article 35-(1). This was what the NATO 
Council)iresofiurtion! ion Packiific) Settlements ni adoSoy-purported 
to do, °° 

The claim that intra-African disputes should be 
settled by African States or under the auspices of the 
OAU has been successfully maintained not in spite of, but 
because of, the willingness of African states not to insist 
on having direct access to the United Nations, also because 


of the reluctance of the U.N. members, especially the big 


powers,to be drawn competitively into African disputes 


Bet i bedian UoN- Doe. S/5558. 1 bide aspen. 


326 text in NATO Facts. About the North Atlantic 
Treaty Organization, (Paris: 1962 )49 pp. 27 7=273% 
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which are not considered by them to have reached a major 
proportion as to threaten international peace and security. 
The suspension of the Somali request for action saved the 
Security Council the embarrassment of not entertaining a 
request from a member state in exercise of her right under 
Antiahe 25 0@h)reofi thehU aN) Chartensyilt may be assumed 
that the big powers, interpreting the general sentiments 
of:most African states as favouring a regional solution, 
werewnot anxious to use thesU7N.tfiorum tovdiscuss aidispute 
which palse .falls within=the jurisdiction oof sthe OAU and 
in which the disputants themselves had not only accepted 
the competence of the regional organization, but have been 
dissuaded from seeking a solution through a non-African 
body. 

The capability tof- the OAU ttio vadjust lintra-state 


disputes involving civil war and secession has been tested 


ineatheoCongo and tNigeria: En oboth (situations 7 athe aday 
failed. In the case of the Congo, the OAU inherited a 
problem of great international dimension -- a problem in 


which the United Nations, at the invitation of the Lumumba 


Government .2>/ had been extensively embroiled much before 
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the regional organization was founded.278 ag there was 
no common and generally acceptable view among the OAU 
members as to how to deal with such major crisis which 
temporarily shifted the centre of the cold war to Africa, 
itPis not surprising that» the thesis of regional priority 
was not canvassed with all seriousness .--” 


The: OAU dealt with the Nigerian civil war through 


its ad hoc six-member Consultative Committee on Nigeria. 


Therer is snothing in the constitutional law ‘of “the OAU 
that permits the regional organization to intervene with- 
out invitation from and consent of the Lagos Government. 
Undeseta civil war is considered avthnea® to lintrernationadl 
peace and security and, thus, rightly deserving action on 
the part of the Security Council, the United Nations is 
excluded by its Charter from intervening in the domestic 
590 


affairs of the member states. One should not, however, 


overlook the fact-that- the scope of domestic jurisdiction 


328 L. M. Tondel, Jr. (ed.), The Role of the United 
Natdonswinithe Congo, (Dobbs Merry, Newsvork:) 063) 4) King 
Gordon, The United Nations in the Congo: A Quest for 


Peace, (New York: Carnegie Endowment for International 
Peace, 1962); Ernest W. Lefever, Crisis in the Congo: A 
United Nations. force in Action, (Washington, D.C., Brook- 
ines Dnetitrition, 1965); (Ess. Milter, WorldvOnrderm and 


Local: Disorder: The United Nations and Internal Gontlicts, 
(Princeton. OG / up .asoomwe co. seq. 


3290 SeenL. Be Miller, "Regional Organization and the 
Regulation of Internal Conflict,” World Politics, Vol. 19, 
Non 4. 8L96/7, pp. oo2 O00. 


330 Art. 2 (7); Kelsen, The Law of the United 
Nations. GL964), "pp. 769.. 
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now depends largely on the political interpretation of 


a 


a two-thirds majority of the General Assembly, and that 
the detérmination by the Security Council of whether or 
not a. situation endangers international peace is itself 
a political decision governed largely by political ¢on- 
suderations. To hope for a strict) juridical dnterpre— 
bation of the U.N." Chartervand.) im parcrculars) of Arttele 


277) de> to disregard the dmportant fact that fhe United 


Nations ais “a political bedy, chareed with polataican: 


tasks.23+ The history of the United Nations hardly en- 


coubrages Treliance> on Areicle 2° 7G/)) as smn ba tinge aa any 


“aetion in the domestic affairs of 


ayo. ae : ; ; 
member states. it seems safe to say that it was not 


absolute way U.N. 


possible to get the United Nations involved pclitically 
imethe Nigerian civil war nol so much because Arivele 2 


(7) prohibits such intervention but because the United 


eeu Reparations Lor Tnjurdes Case, 1. Cle) Reporte 
LOWS. hp. Lol at pe 179. “See also ClyderWagleton, we The 
linteted Nations: A tbepal Order? in Lipeky Cedi )s.tew 
and. Politics ain the World) Community, “Cl955) nh epp.) L20nte 
J. R. Robinson, "Metamorphosis of the United Nations, 
Hague Recueil, Vol. 94, 1958, pp. 560-581; Bin Cheng, 
"Jnternational Law in the United Nations," Y.B.W.A., 
cen 1be8 fy. 8 TO Seo 7 Shee iMs nike w i} et. seq. 


332 Rajan, United Naticns and Domestic Sakae 


CLOGI). a Ons 45 Higgins, “The “Development a: “International 
Law through the Political Organs _ Of they Unitech Nations, 


(i862 50 pp. 58-130" Thomas and Thomas, Non~Intervention, 
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Nations was wilding fo defer to a2 majority of African 
States which not only supported the Lagos Government but 
also consistently warned the world body not to intervene 
Deliti cally in the crisis. 333 Committed world powers 
seeking support from the new states 334 are not likely ‘to 
Lekewlightly or lencre the tact that. thirty-nine Nerd can 
States did not want: a United Nations Gntervention. The 
OAU, “diplomatic support for the (bacos, Government was 
Ehetbasis of -the consistent view of the USN: Secretary— 


General that the OAU should be the most appropriate in- 


Strumentality for the promotion of peace in eae eye ee 


Leavould thus appear that- the jthesis ‘that African problems 
must receive African solution has received the acquiescence, 
LE note the positivessupport.» Of. arvast) mumber gore tiie We. 


members. 


333 R. Nagel and R. Rathbone, "The OAU at Kinshasa," 
We Cee diary tym Odie 2.94 NOs. eid vleee 1h) O)/ elo ie mCh/eo aC ror mae Dent 
of the OAU Consulative Mission to Nigeria, (Apapa, Lagos: 
1967), pp. 1-2; K. Whiteman, "The OAU and the Nigerian Issue," 
World Today. Nov. 1963, pp. 449-459) Abr lean egearem, Bul- 
Metin Vi Ons. O40 NO. 2 OF, BO Ct LU OG rer pi. 1174, ieee a VolaaGn 
TOG] spe al Zo. 

33 See Zbigniew Brzezinski (Ced.), Africa endauiine 
Gomminustuworld, (Stanford: 1963)); Devid Morrison, Ihe 
(es. 60h. and Atraca, (London: 10Gd jn) Arnodds Riviera oa 
and the West, (london: 1962). Calvecoressi, World Order 


and New States, (london: 1962);5 pp. 37-36. 


a2 Introduction to. tive, Anna l “Report or the cecre rar y= 
General on the Work of the Organization, 16) June 1967 = 
<5 June 0068 in Uo N. Monthly Chvontcle, Vols.) Now 9, 
1968, pp. 98-99; See alee USN MonthilvyeGntonlcle, “Volm.6, 
Now 2 1960", pr ir. 
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The OAU Consultative Committee on Nigeria proved 
abortive mainly because the rebel government, while 
it existed, never accepted the premise of 0.A.U.'s mandate 
which was to promote a solution on the basis of a United 
Noeeuiteuee a There are reasons to doubt the appropriateness 
of etine T0AU pin tthe type. ofiesituattion iNigerta foundtherselt . 
Concerned with the maintenance and preservation of the 
Status quo with respect to territorial frontiers, and 
politically loaded against the right of self-determination 
of minority ethnic groups on the grounds that self- 
determination is a right of self-government and independ- 


SHEN Eg 


ence from foreign imperialist white domination, 
OAU could not have been expected to act as a neutral con- 
ciliatory agency. When it is remembered that almost every 
OAU member is potentially vulnerable to disintegrating 
forces of ethnic secession, and that African states be- 
lieve that balkanization can only serve the interests of 
neo-colonial powers, the political commitment of a vast 
majority of the OAU members. to a united Nigeria is not 
difficult to understand. 

oe Cc. Odumegwu Ojukwu, Biafra, Vol. 72, 9(New York: 
Harper and. . Row. 419169) -ypp 1 gbesah90. 

336 The former President of Indonesia, Sukarno, 
held this view of self-determination and used it in his 


dispute with The Netherlands over West Irian. See 
L. C. Grean, “Indonesia, The: United Nations and 


Malaysia," Journal of Southeast Asia History, Vol 6, 
Nowe2. 89655 ‘pp. 71-36. 
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a Concluding Comments 


The obligation assumed under the OAU Charter to 
eradicate colonialism by all means has led the OAU memn- 
bers to duties inconsistent with those expected from 
membership of “the United Nations.” The validity “of the 
proposition that it is lesitimate to resort’ to force in 
order to eradicate colonialism is very questionable. The 
proposition rests, mistakingly it is believed, on the 
characterization of colonialism as aggression, and on the 
over-extended interpretation of the concept of self-defence 
as to permit and concede the right to colonial peoples 
struggling for independence from an unwilling white master. 
Aggression is illegal under the U.N. Charter, but while 
contemporary international politics is anti-colonial in 
bese  GLrection, colonialism is not, an? ilvecal institution ,; 
there being no legal obligation to de-colonize. The 
1960 Declaration on Colonialism does purport to create 
a binding toibligation to de-colonize, put 6 ts now mone 
than a recommendation of the General Assembly. While 
recommendations of the General Assembly demand "due con- 


"337 they have no obligatory 


sideration in good faith, 
force. In any case, the 1960 Declaration has’ been con= 
sistently ignored by those very states whose acceptance 
and compliance are necessary for the evolution of the 
legal. right to self-determination. 


OO 


337 Judge Lauterpacht in I.C.J. Reports, 1955, 
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There is something disconcerting about the inter- 
pretation placed on self-determination by the new Afro- 
Asian States. There is a tendency to use the term self- 
determination only within context of deccalopizatigue..- 
The, OAU members are willing to,areue thatethe night eto 
self-determination exists under international law for 
African majorities under white rule while the same rie ht 
is denied to sienificant’ minorities under Atrican seule 
even when African states are generally nothing but artifi- 
cial creations of the imperial powers.>>” The OAU frowns 
at subversion by one black African state of another black 
African state, but inconsistently organizes, under ists 
authority and finances through the Liberation Committee 
the activities of armed bands against authorities in 
colonial states, t justifies the activities sof its 
Liberation Committee as an act of legitimate self-defence 
against what it calls the aggressive forces of colonial- 
ism,but it would very likely have condemned an open mili- 
tary intervention by Gabon and Ivory Coast on the side 
Of the -rebels din Nigeria asia pbreachsof the Chantensor 

338 See generally Rupert Emerson, Self-Determination 
Revisited in the Era of Decolonization, (Cambridge, Mass: 


1964) pp. 35-36; “""Problems of Self-Déetermination and 
Political Rights in the Developing Countries," Proceedings 
ASV irk. , 1966, pp. l2/7-1505 Benjamin Rivlin, "Self-Deter 
mination and Dependent Areas," International Conciliation, 
No, 501, 1955; Johhson, Self-Determination Within the 
Community of Nations, (Leyden: TOG Ie poi Og Adee An) Maas. 
Towards a Pax Africana, (London: 1967), p. 23. 


339 see Sir E. Hertslet, Map of Africa by Treaty, 
3aViodci~-rd—Hde;-bonden: 1967). 
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the OAU. This phenomenon of double standard has, un- 
fortunately, but understandably, become a "law" of 
international politics of expediency. 249 The conclusion 
seems inescapable that, in its relations to non-"African": 
members of the organization, the OAU has been behaving 

in ways inconsistent with the obligations of U.N. member- 
ship. To say that the environment of international 
politics leaves the OAU members no other means with which 
to realize their overriding purpose at the earliest pos- 
sible «time is to beg. the question. of-the legality of the 
OAU action and of ,the consistency of the activities of the 
OAU sin the field .of decolonization with the law of the 
United Nations. 

The constitutional issue involving the respective 
Winisdiction of -the United Nations and ‘the OAU on the field 
of pacific settlement of dispute has not been raised in a 
very acute form because no party to an intra-African dis- 
pute has adamantly insisted on ignoring the OAU and on 
having a recourse to the United Nations. Morocco and 
Somalia, in effect, bowed down to African and non-African 
pressures by seeking regional solutions to their boundary 
problems with Algeria and Ethiopia and Kenya respectively. 
There seems to be a tacit support among non-African powers 
for the view that, as much as possible, the machinery of 


the OAU should be used for the settlement of intra-African 


disputes. 


340 See, for instance, Green, "The Double Standard 
of the United-Nattons. Y.b.W.A., Vol. 11, 19575. pp. i0e—1357. 
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CHAPTER VIII 


CONCLUSION 


REFLECTIONS ON REGIONALISM 


Ly Universal-Regional Relationship: Retrospect 


We set out in this study to examine problems arising 
trom the simultaneous application of the principles of 
universalism and regionalism to the organization of inter- 
national peace and security. The choice of universal 
organizations requires no elaborate justification as 
international society has known only two universal peace 
organizations - the League of Nations and the United 
Nations. The selection for study of the Little Entente, 
the Locarno regional arrangement and the semi-formal 


Inter-American System has been largely dictated by the desire 


to test the operation of the Law cf undversal—resional 
relationship in situations Anvolvine §—G@) a nrestonat 
organization of small states, (11) 4 regional organization 
of powerful states, and (iii) a regional arrangement com- 
posed mostly of smali states politically affiliated tothe 
League of Nations but dominated by a powerful non-League 
member state. The overriding consideration behind our 
bPhoiee of regional organizations, under the United Nations — 
based international society has been the need to represent 
the» broad tripartite division of the global society = the 
"capitalist" West, the "socialist" East and the largely 


"non-aligned" third world of the new states. The selection 
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of any specific regional organization for intensive study 
depends largely on whether the activities of the regional 
Organization provide the raw material for testing the 
operation of the Charter law of universal-regional 
relationship. 

The relationship between universal and regional 
organizations has been examined on three main levels, 
namely, theory, law and practice. Theoretical formul- 
ation of universal-regional equilibrium models has not been 
a very productive exercise. By its very nature, any theory 
of universal-regional equilibrium cannot but have a static 
bias. A theoretical model of equilibrium postulated with- 
out regard to the level of integration of international 
Soctetyr and, in particular, to the important, fact of -Bast— 
West cleavage is not very helpful. It makes little dif- 
ference to recognize the peculiar structure and ideolo- 
Pical configuration of the international society but build 
models of universal-regional equilibrium independently of 
thas fact. A model. atter ali, is a stractural analogue, 

a symbolic representation: of “reality. The usefulness of 
any theoretical model. depends “on whether it enables one to 
better understand the real world it purports. to represent. 
It may also be said that the proposition that regionalism 
is a necessary transition from nationalism to universalism 
equally ignores the peculiar structure of contemporary 
international political landscape. 

Tn-both- Chapters Il and-IV-where the Llaw-of—universal- 


regional relationship was discussed, it has been found 
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relevant and illuminating to examine the records of the 
Crillon Commission which drafted the Covenant, and the 
UNCIO Documents on the UN Charter. There is much to eae ale tee 
and nothing to lose - from placing the formulation of the 
law of universal-regional relationship in the political 
Context tol iconstitucionemakiine 99 lt does not come as a 
Surprise that the law of universal-regional relationship 
was more systematically formulated in the UN Charter than 
in the League Covenant. The most plausible explanation is 
that regionalism entered the political calculation of the 
Sratesmen at. Paris in, loOlS only ast an afterthought. © * The 
record shows that no one was thinking about the question of 
regional organizations until some United States Senators 
confronted the Paris draftsmen, through President Wilson, 
with a demand for an explicit Monroe Doctrine reservation 
in the constitutional law of the new organization. In 
contrast, international, constitution-making <in#1945 could 
not ignore the fact that the war-time leaders jof Britain 
and the United States had seemed at some time to favour 
the organization of international peace along, megionad 
lines, that the Latin American Republics were désirous of 
protecting the integrity of the Inter-American System 
which, since 1940, had assumed the function of collective 
security against acts of aggression on the part of any 


non-American state, I and that ‘the Arab States “nad? just 


1 Pan American Union, Report of the Second Meeting One 


the Ministers of Foreign Affairs of the American Republics, 
Habana 1940, (Washington: 1940), p. 35. 
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constituted a Hegional Geeganizgation for the rerulbatian 
of internal peace in the Middle East. Perhaps more 
importantly, the delegates at San Francisco could not 
ienore the implication of the Yalta voting formula for 
the operation of the collective security system under 
thetdirectionJof theuSecurity Council.” 

the extensive use of the mecord of the s¢rillon 
Commission should be understood in the context of the 
peculiar problem of interpreting the model of universal= 
Legvonea, relationship in almultibateraleapreaty where 
Sucherelationship lacks specificity, explititness and 
functional dulce emer eee in view of “the viactethat 
thesMonroe Doctrine 1s a undiateral United (States policy 
declarations and,-further, iniview of (the fact that 
Article 21 of the Covenant was basically an attempt to 
recognize the relevance of Monroe Doctrine and other 
Pee one widen stan a ens for the maintenance of interna- 
tional peace, no scholar can ignore the Crillon Commis- 
eee on the relationship between the Monroe 


Doetrine and the League Covéenant.*© Oné may express > reeret 


s AevLe Gamargo,) Regionalismland International y6on— 
Minity, Carnegie Endowment for International Preace,, Per— 
spectives on Peace 1910-1960, (New York: Praeger, 1960))5 
pp. 107-119; Ward P. Allen, "Regional Arrangements and 
thehUnrtedpNationss! UVTSseDept. Soicotatesebul bet ins 
Vol l4. No. Sol, June 2, 1946, p. 925, Hanna Saba, "Les Accords 


Regionaux dans la Charte de L'O.N.U., Hague Recueil, Vol. 80, 1952 (I) pp-639-716. 
Foreign Policy Association, "The Monroe Doctrine 


and Latin America,” Information Service, Vol. 4, No. 20, 
Decweel 926, pp. 39 /-408~- 
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at <Che eee cined! the formulation of Article 21 does not 

sufficiently reflect the model of universal-regional 

relationship that emerged in the course of the discus- 

sion in the League Commission, but, then, one should 

always bear in mind that there is no reason to believe 

that the problem of universal-regional relationship can 

be solved by superb legal draftmanship. We have argued 

that the proposition that the Monroe Doctrine limits 

the geographic scope of League competence disregards not 

Onty the record of the Grilion Commission and Article. 20 

of the Covenant but also the power of the League under 

Pi Cee Sao iGo eed C4)hs ee lnd ort adcGarcenial ae Perhaps the best 

azeunMeniin Support of ‘cur position is the practical 

one that the United States did not put unnecessary obstacles 

in the way of the League adjustment of disputes between 

Latin American Peotbitee ” 
It was pointed ave in Chapter IV that the delegates 

at San Francisco found it neceseary to iamtroduce expressly 

tte .concept of ‘collective seli-derence in order to mediate 

the rival claims of universalism and regionalism, and to 

redress in favour of regionalism the imbalance an tive 

Wpiversal-resional equilibrium created by sthe authori ca 

tion principle of Article 53. In attempting to solve the 

political problem of universal-regional relationship in 

this constitutional manner, it was assumed that aggression 


4 See Josef Kunz, "L'Article XI du Pacte de la Societe des 
Nationa. Hasue Recueil, Vole 39, 19352°40)> pp. 463-787. 
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See Chapter III above. 


mete: aa wae Vicars 


vi _ rie aie 
pene ad Be ee ad > leda meee pate 
a a 
hex” Maengee= taesevimi Yo eelidoz ety edt 


; 11. @egenticys Inged ae 


rn OM neta "iginda sons banan 


- : oun *— 
1s eee beadatns Se aqesa ‘ot 
_ Ree 


pits 20 a3 ; el nes eat 


ie. 
ade) oete td. san ao eve to 


var an Oo iE aeiotaah 


* tue io bahahatk ba f -toenvgte 


v= 
aaa. 


fa e@2 fate Besta ez aide a ra: 


pop ia oranek ah io erat vita 
‘ a 

“et ee Peyrtre , aise’ 

- on 


i yoece0) GE oes abi oor 


- a 


ey 2% ye i i 3 bined ona? eee: 


» 
$07. AY @ugataded ot2 vel end mr peg 
“ee bp ayt tie ie 8 he ses es earl lett thege 
_ P's a es rs 
i a, 


ike Avg ae ae wrpiina rs a? 


Pa me pent ae | 


ashen give 10d) a 1a Sd : r 7 
7?) P a - cm fs 


12 
i 


477 


would not occur and, if it did, the collective might 

of the major powers acting together would be more than 
sufficient to deal with it. If this assumption proved 
rather optimistic, it -was not. too obvious in, 1945.4 We 
have adopted a functional interpretation of the provisions 
of Articles 51 - Le in order to demonstrate that while 
certain regional organizations have been established 

with a view to performing some specific function within 
thepcontext of Articles 51 - 54, there is no lesal’ prohi-— 
DELON against, their performing other fLunctions. ALL 
that, iss vequired is that they conform) to: the behavioural 
rules postulated for the performance of those other 
functions. There is thus no reason why a limited-member- 
ship organization cannot operate under both Articles 51 
and 52 -— 54. This “dual basis” conception of regional 
organization is made plausible not only by a functional 
interpretation of Articles 51 - 54 but also by the actual 
tendency of various regional organizations to be multi- 
functional. in their activities. There is much to be said 
in favour of the view that there is no compelling reason 
for a regional organization to expressly define its 
relations to the UN CHarter by citing specific iconstitu— 
tional provisions. Consistency with the UN Charter depends 
on whether a specific organization in performing a par- 
ticular function obeys the Charter rules prescribed for 
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such eee and whether or not the law of the regional 
organization imposes obligations which lead members of 
the regional organization to undertake duties inconsistent 
with those of U.N. membership. 

A scholar surveying the law of universal-regional 
relationship and the way it operates in practice should 
at least give some thoughts to the question concerning 
whether there is congruence between the constitutional 
model of universal-regional relationship and the socio- 
logical “character of the international society. “The 
relevant question is.whether the law of universal—-resfonal 
relatYvonship in both the Covenant and the Charter Yeflects 
the stage of the development of the international “seciety. 
There seems to be no doubt that the international law of 
the League Cowenant and of the U.N. Charter is a law of 
coordination, and the universality of both the League 
and the United Nations has been of the cooperative Bee” 
It is for this reason that neither the Covenant nor the 
Charter adopted a model of universal-regional relation- 
ship in which Trevional orecanizations could only be ereated 


or appKoved by the universal organization. Having said 


6 Sar John Fischer Williams, (Some Aspects Or the 
Covenant ofethe League of. Nations; ios Diese. Gt Seda: 
Sin ALired Zimmern, The “League of Nations and the Rule 
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thiss,*itredisinecessary tolpoint, ott. thats ineal1919 asewell 
as in 1945, the relevance of regional arrangements was 
admitted because they were conceived as supplementary 
adjuncts to the universal organization. While one can- 
not but be struck by the fact that the relationship 
between the universal and the regional organization was 
more: systematically worked: out in the U.N... Charter than 
in the League Covenant, there is no reason to make much 
OLS thalis, facitte eilhel logic? behinds thi saassertd oned so that 
the problem of regionalism vis-a-vis universalism is not 
sol much; constitutional and: legals as) itr ds, political) and 
sociological. To the extent that legal norms regulating 
relations among political units in a quasi-organized 
international society of decentralized power cannot be 
properly understood as neutral rules but as policy- 
oriented behavioural rules, to the extent that the United 
Nations) issessentially a: political body discharging 
pomdstiic aly whunetdions),giancds fanagly .¢storative cexjtenteiphact sane 
interpretation of the respective constitutional compe- 
tences’ of major U.N. organs has been deliberately left 
to individual organs, one should be more concerned with 
the manner in which the Charter law of universal-regional 
relationship has been interpreted than with whether the 
relationships between the two forms of organization have 
been minutely defined in precise legal terms. It is by 
no means denied that it is necessary to pay some atten- 


tion to the formulation of the constitutional foundation 
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of universal-regional relationship. One cannot, however, 
ignore the fact that states, especially the powerful ones, 
are not merely content to be armed with only the interna- 
tional lawyer's brief. As Dean Acheson realistically, 
if unpalatably, remarked in connection with the Cuban 
missile crisis, "law simply does not deal with ... questions 
of ultimate power-power that comes close to the sources 
of sovereignty .... No law can destroy the state creating 
the law. The survival. of states is not a matter of law.'! 
With this important understanding in mind, we recog- 
that any realistic examination of the relationship between 
universal and regional organizations demands that we move 
beyond the rather sterile constitutional analysis into 
the realm of concrete policy decisions and actions, and 
analyse critically the impact of such developments on the 
operation of the law of universal-regional relationship. 
It may be said that. in the League of Nations’ days, 
members were unwilling to accept certain obligations of 
the Covenant relating to the collective maintenance of 
international peace. This unwillingness manifested itself 
in the form of interpretative resolutions whose effect 
was to emasculate the force of Articles 10 and 16. We 
do not. accept the view that this could be termed as 
amounting to the abandonment of the League in favour of 


regional organizations. Regional arrangements were in 


let rGceediin ssa eARSM IESG elOOS yeb Leu Secucencras lly. 
Lissitzyn, “Western. and*Soeviet Perspectives on International 


Lawes Couparison , Proceedings, A.s.IeL., Vol. 53, 1959) 
pp. 2i=30. 
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most cases explicitly placed whithin the League's system, 
processes and procedareenc: 

At the centre of our study Ys the empirival examin- 
ation of the operation of the law of universal-regional 
“relationship. The method of analysis is ‘that of case 
study. The major advantage of a case study approach is 
thateit permits us to look-at the specific points of 
interaction between the universal, regional and national 
actors in terms of what the respective competences of 
these actors are both in legal theory and polatical 
practice, and to understand those considerations govern- 
ime the preference of one organization over the other in 
the adjustment of specific disputes or situations. 

The operating relationship between universal and 
regional organizations examined in Chapters III and VII 
leads us to conclusions which can be understood meaning- 
fublysonly im the context Of the international conditions 
Of the particular epoch. The world of the Covenant ditters 
from tLhatoof the Charter. Limiting our choice Of regionat 
arrangements in the League days to the Little Entente’, 
the Locarno Pact and the semi=formal Inter-American System 
and examining their relationship to the League of Matione, 
we reached the conclusion that (i) international relations 
between 1920 and 1939 cannot be meaningfully examined in 
terms of the rival claims of universalism and regional- 
ism in the organization of peace and security, (ii) that 


while no regional organization successfully challenged 


74 see Jose Ramon de Orue y Arregui, "Le Regionalisme dans 
{'oreanication Internationale’, Haowe Recueil, Vol. 53, 1935 (IIL) 
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the competence of the League of Nations, the League 

LtSselt, paradoxically, cannot be said to have been the 
dominant instrumentality for peace especially as its 
obligations were disregarded largely by the big powers 

im the 1930"s, (ita) thet the contlicte at Ceneva was 

neither among regional organizations nor between the 

League and regional arrangements, but among the great 

powers themselves concerning how the powers of the 
Leagveswenme to bewexercised, and (iv) finally, that con— 
siderations which guided the major powers in their foreign 
policy were first and foremost those of national interest. 
As the international community was not ideologically polar- 
iged@as) it ts now in the world of the Charter, a predisposi-— 
tiom towmaintcain at all cost, “the integrity of “any regional 
arrangement, if need be, at the expense of the League of 
Natiomsjwass not manitest. The compatibility of the Littie 
Entente with the League of Nations hardly comes as a 
Sunprise igiven) the fact that both organizations were mutually 
eommdi.t ted ito: the preservation: of the territorial status equo 
on the basis of the peace settlement of 119." What may be 
SUuULpE teineg, 1s. Chats althoughmtneresweresindi cations sin) the 
early, 1920s that thei United? States would not permit thesyleague 
to intervene in the Western Hemisphere in order to deal with 
threats to peace, the pelicy of the United Sates was 
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estefan Ostisky, “Ihe Lattle Entente and (che League 
of Nations," InternationalAffairs (London), Vol. 13, 
DOS4ee pp. 0/9505. 
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rather flexible insofar as Washington cooperated, some- 
Himes reluctantly, with the Geagie efforts to adjust dics— 
putes between its Latin American members. A possible 
explanation for this flexibility on the part of the United 
States is that the senior members of the League were 
themselves politically sensitive to the American views 
without abdicating the responsibility of the ee nen. 

As. Cosethe conpatibibity ofethe text of Locarno) Pact, wath 
the League Covenant, there can be no doubt. If the Locarno 
Pact based itself so completely on the League procedures, 
why was it necessary in the first place? This question, 
it is believed, goes to the very root of the motive behind 
the advocacy of and restort “to vegional security pectic 

in the League.days. All evidence points to the conclusion 
that experiments in regionalism were seen in the context 
of implementing certain obligetions of the Covenant® which 
every state could noe pasa eti eaaly assume in every case 
Of ageerescion., In any case, it cannov be said that tine 
experience of the League was a.clear victory for regional- 
ism conceived as an alternative to eer eee 2a is 

or interest to bear in mind that when. the League of 
Nations proved incapable of dealing with big power aggres- 


sion in, the 1930s. the political fortunes or repionasl 


organizations were not enhanced. In fact, regional 


9 ¥. P. Walters, A History of the League of Nations, 
Clondon tel 01). Demon EC tmedn 


a Jose Ramon de Orue y Arregui, "Le regionalisme dans 
i Organisation internationale.» Hague Recueil, Vol. 53,1935°(ii1), 
Dire oo. 
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organizations -- the Little Entente, the Balkan Entente 
and Locarno Pact -- were themselves victims of the situa- 
tion created by German and Italian @oeue selon ae This 
observation contrasts with the experience of the United 
Nations in its first decade. As was demonstrated in 
Chapter V, when. the East-West rift confronted the Security 
Council with political impotence and paralysis, an answer 
to the security problem was found in a system of regional 
defence organizations. 

With regard to the relationship between the United 
Nations and regional organizations we reached the follow- 
ivseconelusionsa, (i) ethetdconstitutional -law .of«regional 
organizations is, generally speaking, consistent with that 
OfsthesUnited Nations:s,the law-of both forms of kinterna- 
tional organization have contributed to the elaboration 
and progressive development of general international law; 
(ii) in practice, the Charter law of universal-regional 
relationship has not operated in the manner it was intended 
it should; the mal-functioning and mal-interpretation vot 
Kutiches 52-54 9in Jiavout jof ethe de facto gsupentority cot 


regional organizations have not really been the cause 


£0 For details see L. S. Stavrianos, Balikan Federa- 
tion: A History of the Movement Toward Balkan Unity in 
Modern Times, (Hamden, Connecticut: Archon Books, 1964), 
ppae224—-258. -"[Tjo inquire why the third Balkan alliance 
system disintegrated is to ask why the League of Nations 
proved ineffectual and why the second World War broke 
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but only represent symptoms and effect of the HOI os), 
pathology of the international community; and (iv) the 
problem of universal-regional relationship cannot be 
meaningfully examined outside the context of the cold 
war, and especially outside the context of the United 
States and the Soviet policy of excluding each other from 
what each considers to be its sphere of influence. The 
victim of this policy has been the United Nations. 


In an international society which has a loose bi- 


eal 


polar structure of power configuration and in which the 


principal regional power systems have been built along 
ideological lines, it would have been quite surprising 


ifirthe United Nations had been able to maintain the domi- 


1a 


nant role the 1945 Charter assigned to it. The 


11 The structure of the international system has 
received scholarly attention in recent years. See, for 
LpstanceseSchwanzenbergars Power -Roliticas ;.(1964).5 (Gh. 723; 
also "From Bipolarity to.Multipolarity?. A Basic Hypothesis 
Ré-ekamined)"N\Ysh<«WeAtgaVol.~ 22% .196/,<pp.J179=185>% 
Kenneth Waltz, "The Stability of a Bi-polar World," 
Daedalus, Summer 1964, pp. 881-909; Morton Kaplan, System 
and) Process in International Politics, ‘(New Youk: 1957): 
Kanlabdeutsch and) J. sDeeSinger, \“Multipolar sPowerssystens 
and internattonal, Stabilptey, World Politvoes = Vol. wo. 
Nosecdeel9645 \pp..390-406; eRe DeyMasterss «UAaMulti-Block 
Model ‘of the Internationa. System," sAcPeS he, Vol... so. 
LOG61¢hpp we 780=789; (Richand.~Rosecnance, -Bipoleand ty, Multi- 
polarity, and the. Future," Journal of Conflict Resolution, 
Vou 109 19663 appee 314-322; Kunt London, \ThesPermanent 
Crisis, (New York: 1962), Ch. I; Raymond Aron, War and 


Peace: A Theory of International Relations, (New York: 


a For possible roles for the U.N... especially the 
Secretary-General,in regulating and managing inter-bloc 


crises, see Oran Young, The Intermediaries: Thivd Parties 
dn International. Crisesii(Princéeton: 1967), p. 159 et 


seq. 
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weakening of the influence and effectiveness of the 

United Nations results largely from both the U.S. policy 
of excluding the Soviet Union from the affairs of the 
Western Hemisphere, and the similar policy of the Soviet 
Union that seeks to shut off the United States and 
Western powers from Eastern Europe. A convenient method 
of achieving this objective has been to deny that the 
Security Council of which both leading powers are members 
has competence to deal with a specific situation, and to 
be ready either to organize enough obstentions ona 
resolution or to exercise the veto power in order to 
paralyze the Security Genaaiils == This behavioural pat- 
tern seems to bear out the validity of the sixth rule of 
action postulated by Kaplan in his loose bipolar model 

of the international system: "All.bloc members. are 

to subordinate objectives of universal actors to the 
objectives of their bloc but to subordinate the objectives 
of tthe rival bloc: to those of the universal actor." 
In Guatemala and Dominican Republic, it was the U.S.S.R. 
emphasizing the competence of the U.N.; in Hungary and 
Czechoslovakia, the role was reversed. It was the U.S. 
and the Western allies which asserted the competence of 


fhesUeN. while the Soviet Union took a’ rigid “resionalist? 


posture. 


13 See Chapter VII above. 
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in” the ltent Cf"tte practice ana jJurteprudence ocr 
the Security Council, it may be confidently asserted 
that the authorization principle of Article 53, an 
original symbol of the subordination of regional organi- 
zations to the United Nations, has become Paoverariee 
The trend in the direction of greater regional autonomy 
vis-a-vis the United Nations cannot be understood except 
in the context of the balance of power and security policy 
of both the East and the West. While it cannot be said 
that the future of regionalism in international organiza- 
tion will be determined by the Soviet and American policy 
towards each other, the future relationship between the 
United Nations and regional organizations will be con- 
siderably influenced by trends in East-West relations. 

One further consequence of the loose bi-polar 
structure of the international society is that it-in- 
advertently permits some measure of recklessness on the 
part of regional organizations composed of militarily 


16 To the extent 


weak and economically dependent states. 
that the leaders of the major world camps are competi- 


tively seeking the allegiance and political support of 


the new states of Asia, the Middle East and Africa, and 


= See Chapter VII above. 


16 Speech by Lord Home to the Berwick-on-Tweed 
branch of the United Nations Association, 28 December 
TOG) “Text tin Rel. LsA., Documents on Iuternational 
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to the extent that these new states numerically dominate 
the U.N. General Assembly, there would appear to be 
Opportunities for anti-Charter behaviour without the 
corresponding liability to Charter sanctions. It is 
worth mentioning that regional organizations consisting 
of small states enjoy today comparative advantage over 
the Little Entente and the Balkan. Entente insofar as. the 
balance of power politics in the present international 
society operates in such a way as to tolerate legally 
questionable actions on the part of the League of Arab 
States and the OAU. 

The Little Entente and the OAU provide an illumin- 
ating study of how the difference in the political world 
of the Covenant and the Charter has tended to exercise 
powerful influence on, if not determine, the extent to 
which certain categories of regional organizations can 
operate compatibly with the universal organization. As 
successors to the Austro-Hungarian Empire, the ‘new 
states of Czechoslovakia, Rumania and Yugoslavia were 
scrupulously committed to the defence of the Treaty of 
Versailles of which the League Covenant was an integral 
part. Though constituted before. the League began to 
function, these three states played no part in the draft- 
ing of the law of the Covenant. A vast majority of the 
OAU members were born into the world of the U.N. Charter. 
While it could be said that, having voluntarily applied 


for U.N. membership, these new states have undertaken to 
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accept the obligations and rights of membership, there does 

not seem to be any doubt that they regard obligations imposed 
by the OAU Charter to liquidate colonialism by any means as 
superior to any U.N. obligation enjoitiing peaceful cooperation 
and relations with all member states. Our analysis shows that 
the obligation to tend colonialism at) all) cost Mase leds the. OAU 
membérs to duties hardly consistent with the obligations of 
UAN es membership. and it the: Goa case teaches any ~lesson at all, 
Lec wthat@at ac highly improbable: thatwthne usceson force) to 
itquidate colonialiem in, Africa would be euccesstully censured 
by the world body. It seems reasonable to suggest that if the 
major powers were not competitively engaged in seeking the 
political support and votes of these new states, itimiphe have 
been possible for the Security Council to act "“disinterestedly" 
and do what it was established to do -- to punish illegal use 
Che Loree. Lt can, of Course, (be areued thate acest neslreaty (of 
Versailles served the interests of the members of the Little 
Entente, there was little need) for avdeviant behaviour on (the 
partoorwethe regionalearrancgenen t,.and sihat sas, thesUaN siChaxyter 
does Not recognize and declare seli-détermination as a legal 
Pigmers: the anti-colonial OAU members cannot nearly be expected 
tOubemt uly devoted tbo th ana pbactace. Thespoine is shat iwel ther 
thesbtette Entente nor the OAU cowld defy the sGovenant vand whe 
Charter respectively if the major powers were united behind the 
maintenance and application of the law of both universal 


Organizations. 


ee Chapter VII above. 
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2. Problem areas in the study of international 


regionalism 


A study of regionalism in international organiza- 
tion cannot lightly dispose of three broad issues which 
Significantly affect both the "internal" and "external" 


operation of regional organizations. 


(a) The problem of regional domination by powerful 


states 

Allusions have already been made to the consequences 
resulting from membership of very powerful states with 
global interests in regional organizations. At the 
extreme, the presence of a:world: power in a regional 
organization of small powers will tend to result in the 
problem of hegemonial leadership. When a regional organi- 
zation includes all the key leaders of the universal 
organization or is dominated by some world power, problems 
do arise concerning the functioning of the regional organi- 
zation vis-a-vis the universal organization. In the case 
of the Locarno regional security system whose members 
included the leading League members, the problem was not 
so much whether the regional organization would develop 
as an alternative to the League as whether the universal 
organization might. adapt itself and operate, in practice, 
within the framework of the Locarno regional arrangement. 
Where senior members of the universal organization are 
fundamentally divided into ideologically hostile camps, 
problems of a different nature arise. In regional organi- 


vations like the Warsaw Pact which includes the Soviet 
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Union, the NATO and SEATO of which the United States, 
Britain and France are members, and the OAS and ANZUS 
dominated by the United States, the relationship between 
the major powers especially between the United States 

and the Soviet Union cannot but influence the role of 

the United Nations, more accurately, the Security Council, 
as an effective universal actor. Furthermore, a recional 
organization which includes a major power is more likely 
to be used as a cold war instrument than useful as an 


instrument for the maintenance of regional peace with 


ose cen.” It is well known that the United States tends 


to see the OAS as an anti-communist agency and that the 


Kremlin does not see the Warsaw Pact other than as a cold 


ae) 


war instrument vis-a-vis the West. The Kennedy and 


20 


Brezhnev Doctrines convey identical message to the 


Latin American Republics and the countries of the 


Warsaw Pact. What this means in the final analysis is 


Lé Young. Opwecltes spp. Loo-109. 


19 y. s. Dept. of State, Bulletin, Vol. 44, No.1141, 
19615 >). 6590, Rel.l.A., Documentsuonlinternational Affairs 
1961, (1965), pp. 23-24. “[Llet the record shew that- our 
restraint is not unexhaustible. Should it ever appear that 
the inter-American. doctrine of non-interference merely 
Gunceale or excuses a policy of = nonaction—--if the nations 
of this hemisphere should fail to meet their commitments 
against outside Communist penetration--then I want it 
clearly understood that this Government will not hesitate 
in meeting its primary obligations, which are to the 
security of.our Nations: 7 


20 International Legal Materials, Vol. 7, 1968, 


p. 1323, See Chapter VI above for extensive comments on 
tinkbs Doctrine. 
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is that internal peace cannot be impartially maintained 
and managed if one of the parties to a dispute or a 
situation is alleged to challenge the repional ideolo— 


. Al 
gical Soy 


(b) Coordination among regional organizations 

A problem “to which attention has not been eiven in 
this study concerns the relationships between regional 
organizations themselves especially between those in the 
same geographical réepione Thies problem is) only 4 part 
Of the larger question of “cooOmdination dn intemnatiomal 
organization which has become one of the key problems of 
international Sra aeiaciedione <- We noted in Chapter V that 
there is a multiplicity of international oreani gations 
Within Western Burepe, Western Hemisphere and Ariica. 
Lie cen Relther pe said that Tthe Lact of sintenlockine 
membership in these regional organizations reduces the 
impoerkant, Cuestion Of Proper Inter-oTrganlzattonad Ge 
Vationships to irrelevance nor maintained that a study 
of universal-regional relationship need ignore the 

21 On the importance of "independence," "imparti- 


aictty and “salience -as essential characteristics or 
any third panty medilatiom and “ajudieation see Young, 


Opmcst pp Or oo: 


ZENG Sih Jenks, “Coordinationse»A Wew Prob tem )) 
Ofe internatvonal Oreandga tion, Giague ected Vion ave, 
1950" (11). po. US7= 30 ea cor Codrdiinat ton. tisk sinte ne 
tional Oreantzations “An Introductory Suuvey, ~ intel, 
Vol. 28, 19515" pp. 29=895 ky J.° Dupuy,” “be Droitedes Relations 
entre les Organisations Internationales", Hague Recueil, Vol. 100, 


1960) Gil), “pp. 4572509. 
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relationship between the most inclusive multi-purpose inter- 
national organization in a particular geographical region 

and the more restrictive organizations in the same region. 

In terms of our analysis in this study, the relevant question 
to ask is this: What is the relationship between the Council 
of Europe and other organizations in Western Europe, between 
the Organization of African Unity and various sub-continental 
groupings of States, and between the Organization of American 
States and the two most important intra-hemispheric organiza- 
Ease? 

The first observation to make is that the constitutional 
law of the Council of Europe, ofatheyOrceani zation efpAtrican 
Unity and of the Organization of American States does not expressly, 
purport to constitute the @higher law for, the more limited 
groupings of states in Western Europe, Africa and the Western 
Hemisphere respectively. The law of these organizations is 
even silent on the subject of their relationship to other 


ae Thus, in the absence of any for- 


Mreciomal.’ sorganizaetions:. 
mal constitutional law of inter-organizational relationship 


at the regional level, the manner in which the problem has 


been faced does not admit of any generalization. 


23For exceptions, see ANZUS Treaty, Art. 8. Article 
19 of the 1945 Pact of the Arab League contemplates amend- 
ment to the regional treaty for a number of reasons in- 
cluding the need "to regulate the relations of the League 
with any international bodies to be created in the future 
to guarantee security and peace." 
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Consadem, first, the "selution’ recommended by 
the Organization of African Unity. Followiaqe the suedess— 
ful establishment of the OAU in May 1963, the question arose 
concerning whether the ‘'old' rival sub-continental group- 
ings, nanelyothe “Caseblanea,” the, "Monrovia. fand the 


24 Gingwile GeASa CGie COMmeELNMA EO 


seuazavi ble! oreamizations. 
exist vis-a-vis the new continental organization. Meet- 

ime ein Dakar in August 1963, the OAU ‘Gouncileof Minieters 
engaged in an acrimonious debate on the future of sub- 
continental eat omadeiemat ome Coumeil, recognizing thesnmeed 
for sub-regional groupings to evolve "with @ view tow thecr 
adaptattron’to the Charter of the) OAUL” = took, cognizance ot 
these intra-continental Organizations dareely ano the e@ontext 
of the functional field of econemaic® and social Cooperaitvonms 
The Council resolution urged sub-regional groupings to meet 
the £0 Llowines criteria: (a) geographical realities and 
economic, social and cultural’ factors ‘common torstates stand 
(b> = Goordination Of economic, “Social and cultural Wot ais 
peculiar to the states concerned, Finally, and meets idmpor= 
tantly, the resolution not only Wreed member States “to "con— 
template the integration of- already existing bodies into the 


specialized institutions of the OAU,” but also requested them 


24 See senerally, Colin Legum, Pan Airicanism: 


Short Political Guide, (New York: Praeger, 1965), pp. 38- 
(0) c 


we Francois Borella, "Le Regionalisme Africain et 1'Organisation 
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"to deposit the statutes of the said groupings at the seat 
of the OAU before their entry into force."2> 

On a purely superficial consideration, it appears that 
the problem of mutual relations among international organi- 


25 Without 


zations in Western Europe is extremely acute. 
denying that the problem of coordination does exist, it 

should be pointed cut that it has. to some extent, been miti— 
gated by two devices. the first isethes (adoption. sot sone 
principle of partial functional differentiation and speciali- 
zation by various limited-membership organizations. The 
ptatute of the Council of Europe, for example, has deliber— 
ately excluded matters relating to defence from the competence 
of the oreanization,—” and, furthermore, has taken over 

social and cultural functions performed by the West European 
Uienausese” The North Atlantic Treaty Organization, which, 

from the point of view of membership, is largely European, 


undoubtedly has been much less concerned with economic co- 


operation than with matters of defence. It should be recalled 


ody Gt quotations are from the OAU Council of Ministers 
Resolution 5 (1), 10 August 1963. Text in Basie Documents, of 


the Organization of African Unity, (Addis Ababas® “1963, 
Depooe 


aS For a survey of, European, organizations, »seegMichael 
Palmer, John Lambert et al, European Unity. A Survey of the 


European Organizations, (London: 1960)> Ay He Robertson, 
European Institutions, «(london 1966), also The Law of Inter- 


national Institutions in Europe, (Manchester: L961) s 


A Py ese Sapam: eae io ee 


28 Robertson, The Council, of Europe, (1961),Fp. 227. 
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that the Report of the Committee of Three on Non-Military 
Cooperation in NATO warned that it would not serve the 
interest of NATO "to duplicate the operating functions of 
other international organizations designed for various forms 


of economic cooperation. "22 


In the eyes of many states the 
performance of the function of economic cooperation should 

be and has been the primary, though not the exclusive respon- 
sibility of the European Economic Community, the Organiza- 
tion for European Economic Cooperation, the European Free 
Trade Association and the Nordic Council. Given this partial 
application of the principle of functional differentiation 
and specialization, it has been possible for Greece, faced 
with expulsion from the Council of _Europe, to withdraw: from 
that éugantzation:: while retaining its membership in NATO. 
Spain and Portugal belong to OEEC but are excluded from the 
Council of Europe. Portugal, :-.a NATO member, is excluded from 
Western European Union even though the amended Brussels 
Treaty of 1954 stipulates that the WEU organs "shall work in 


close cooperation with the North Atlantic Treaty Organizac 


tion. "31 


2euuESe Dept. ofeState «Bultecinag Volwe sb, eNom 945 , 
eateeai eee OO eee sD weil O eC eCD enc Ors 


30 The. Timesa( London) s’December 13,52969,cpial. 


31 art. 4. Text of the amended Brussels Treaty (1954) 
in Peaslee, op. cit., Vol. 2, pr 1866." \0n the relationship 


of WEU to NATO, see R.I.1I.A., Britain in Western Europe: 
Wiiie@and’the Atlantic Alliance, (london: 1956), pp. 67.72. 
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This principle of functional specialization minimizes to 

some extent the danger of duplication of functions inherent 
in.a system of anarchy of international institutions. The 
second device adopted is the policy of "rationalization of 
dnstitutions”. pursued by, the Council of Europe, This polity. 
has two interrelated aspects. The first is the assumption 

by the, Council of Europe of the role of a coordinating in- 
stitution.» As. Jenks pointed out; 'When, claiming to act as 

a co-ordinating body for all forms of Western European regional 
Co-operation, .includins co-operation in, respect.of matters 
entrusted previously to other bodies, the Consultative Assem- 
bly. lof, they Council of Europe] relides,on its parliamentary 
character as justifyine its claim to review the action, of 


woe Tt dca so arranged that members 


inter-governmental bodies. 
of the Consultative Assemblies of other organizations also 
represent their states in the parliamentary organ of the 
Council, of Europe... For instance, when thepAssembly of the 
Western European Union was created in 1954, it was stipulated 
that it should be composed of "representatives of the Brussels 
Treaty. Powers to the Consultative Assembly of the Council of 
Europe."-° The other related aspect of the policy of 


"rationalization of institutions" is the custom developed 


whereby the OEEC, the EEC, and the.WEU have undertaken to send 


32 ¢.W. Jenks,. "Coordination: A New: Problem of Inter- 


national Organization," Hague Recueil, Vol. 77, 1950 (11), 
Dime Ook 


33 Art... 9... Text off Brussels Treaty, in. Peaslee, op. cit. 
Viola, 2, pr. B66. 
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their repotts’ to) the»Consultative Assembly of the Council 
34 

of Europe. It should be pointed out that this policy of 
"rationalization of institutions" has not fully materialized 
because of the differences in membership, structure of various 
organizations and the political orientation of members of 
these institutions. 2° 

The Western Hemisphere, whose dominant regional organi- 
zationsisrthesOrganization of tAmeticanrStates {fis “not efaced 
with any acute problem of regional inter-organizational co- 
ondinations  cAs -theemost (important sgroupings sof Sstates, “the 
Latin American Free Trade Association (LAFTA), composed of 
Mexico and all of South America excluding Guyana, and the 
Central American Common Market (CACM) made up of Guatemala, 
Hendur as) (Nicaragua pebLeSabvador sand Gos ta Riease? were 
created largely at the initiatives of the United Nations 
Economic Commission for Latin America rather than of the 
OAS, it is necessary to comment on the relationship between 


elon level Yolo ONS) 4 


34 


et seq. 


Robenteon pelheeCouncih sof seunope, aC E9.6G1)s, (piet22 uy; 


35 mM. M. Ball, NATO and European Movement, (London: 
1:9:5:9:) <epie 1405. ete ‘sieiq 


36 See Robert Wa Gregg, Cedi.) jdintennatdonal Organi= 
zation in Western Hemisphere, (Syracuse: Syracuse University 


Press, 1968): J. Se Nye, Jr’, “Central American Regional 
Integration," International Conciliation, No. 562, March 

1967; M. S. Wionezek, "Latin American Free Trade Association," 
Tnternational Cosred tia tdom,, Now! 551, Jan. 19653; K. R. 
Simmonds, "The Central American Common Market: An Experiment 
in. Regional.dntegration,” 1.C.L.Q., Voli 6, 1967, pp. 9hl— 
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the 19Gl Charter ot Punta del Este, the Veraltrane— 
work for the Alliance for Progress which represents a multi- 
lateral approach to regional economic development under the 
OAS, expressly takes cognizance of both the CACM and 
LAFTA. “lt "declares thathtone of dts objectives fa" t]}o 
stregthen existing agreements on economic integration, with 
a view Colsthe ultimate fulfilment: of aspirations fora Watin 


Se, f : 
WY It considers the Montevideo 


American common market. 
Treaty creating LAFTA and the Managua Treaty establishing 
CACM as "appropriate instruments for the attainment of these 


8 . ‘ ; 
n3 that. is, those the: enceation) of a Latin 


objectives, 
American Common Market. The Economic Charter adds further: 
min order to facilitate economic integration in Latin America, 
it is advisable to establish effective relationships between 
the Latin American Free Trade Association and the groups of 
countries adhering to the Central American Economic Integra- 
tion Treaty, as well as between either of these groups and 
other Latin American countries."°? The 1967 Punta del Este 
Declaration of the Presidents of American States laid plans 
for themereation, beginning from, 1970. (of 4a Latium Anenican 
Common Market "based on the complete development and progres- 


sive convergence of the Latin American Free Trade Association 


and of the Central American Common Market, taking into account 


37 Text produced in R. W. Gregg, op. clt., p. 239. 
The quotation here is on p. 241. 
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the interests of the Latin American countries not yet 


affiliated with these systems."/° 


It seems reasonable to 
Suggest that, insofar as the Latin American economic policy 
of the United States can determine the success or failure 
of the Alliance for Progress and of the integration efforts 
of the Latin American republics, inter-organizational re- 
lationship and coordination will depend on the character 


41 


Ofathat policy. ROxk Our gpunposie jin {this cstudy, sit «isasuL— 


ficient to note that the problem of cooperation among organi- 


42 
zations has not been ignored in the Western Hemisphere. 


(c) Problem of regional non-member 


The third issue in international regionalism relates 
to the problem of regional non-members. The way in which 
the League of Nations and the United Nations attempted to 
"solve" the problem of non-members has not been free of legal 
42a ‘ ‘ 
controversy. Nowhere does the constitutional law of 
regional organizations examined in this study impose obliga- 


tions on members to see that regional non-members conduct 


40 oas official Records OEA/Ser. C/IX.I (English), 
Meeting of African Chiefs of State, Punta del Este, Uruguay, 
April 12-14, 1967, (Washington: 1967) ps 58s 

41 Thus, Governor Rockefeller, in his Report on Quality 
of Life in the Americas, recommended the appointment of 
Assistant Secretaries of Western Hemisphere Affairs for 


the CACM nations, LAFTA and the Caribbean nations. See 
U.S. Dept. of State, Bulletin, Vol. LXI, No. 1589, Dec. 8, 


E969 Dt Olsens 
42 see. ks V-pGarcta Amador ,''The Developing Law of Latin 


American Integration", Rutgers Camden Law Journal, Vol. 1, No. 2, 1969, 


pp. 202-228 at pp.219-221. 


mite See Chapter I above. 


ode 7, Z c Mi oF a} 


m ea T SS 
dey Jog sebti0u0r esotteaA aged ed2 20 sseereant. 96 . _ 
od aldgsosaet amsas al “ey +emsseys wasda daty boasttyaaa ai ay 
aiiog obmesoos msatiemA aliat eds 88. tatoesi .3sd1_ 2e0ggus ; . 
ezuligi to eascoue eda ealmte2ab meo eoza22 beste od2)3@ _ 7 
gxotte sotisrgetat ef2 to bas sestgozd ao). evee! ssi adacke % | 


ot Lanotisstaagzo-1s3ct ,sotiduget santitemA atisd edd.3¢ 
vsioetada edi so basqeb Litw sotasatbhize99 bas qidengtial 
‘ue et 3: .vbuae eidd al seoqivg m0 rot I? sotiog, 1943, 20 
ragio some cotaa1reqoos 20 meldozg edt 28d) sion o3 jostota 
| siorqetmee nzeataeW saa at betongt ased tom asd emotias 


24749 


tesdmam-maon Lasolagst to meidord (2) 


esicies meilagwotgeax Lsnobisateint ot susek bitd? edT 
7; "a 


fotdw at yew sat .etedmen-con ianotgex 20 ‘meido3q on3 o2 


‘ 


+) 
od besqmsiis enoitel ‘iotioU eda bos endkist to eugacd ed3 


gsi to sett nsad jon zai exedmam-noa to meldoxg ed3 "eyloe" 


¢ ¢ ie os 


Jo wef fsnotiuttsaenos add secb sredwou B80 pexsvorsaoo 


<¢° e649 
agtido ezoqmt yhuia aida of beatmaexe ecotiastapazo hiss i P= 


= oes 


gouhnos exsdnaa-non [snolgss 2Bdd e898 O32 ‘ezedmen no, etotz | 
‘weg10a% 


Tr “ae | 
sCdptlged) 1.21\0 «732 \aK9 abxooea fetott30 249 of ee 


t ‘ . ry * a i] a 
* ¥ ; mid = 
i 


SESE ne staged aid at abtipedog sonzeved ve 
teendtatogge asd bebneme 
a0% a eeeeth atedgeaimaB ate: en T 
902 .eholien aeeddizse) s aia 8 
48 oad Bel ov Sa » LOW! yg 


kes to wed gakqoiovad 
QUEL «f OM ,f .foV .pagtval. « 


201 


relations among themselves in a peaceful manner. However, 
Thomas and Thomas, placing an unnecessarily broad inter- 
pretation on the competence of regional organizations, 

have expressed the view that "[b]y ratification of the United 
Nations Charter, a nation falling within a region in which 
there is a regional arrangement or agency has indirectly 
given .its consent to intervention by that arrangement or 
agency in matters in its region relating to the maintenance 
ef,international .peace,.... Thus, if .two nonsignatoryanations 
falling within the area of a regional arrangement or agency 
engage in illegal warfare, collective self-defense might 


143 


come into play. It may be said that the UN Charter offers 


nOmiurcidicalLtsupport stotethe shins t eclaim. sAsrecilonalwimeaty 


aa Chapter VIII of the 


is valid only among its signatories. 
U.N. Charter can in no sense be construed as suggesting a 
contrary view. If a regional non-member were to attack or 
threaten with attack a signatory to a regional collective 
self-defence arrangement, members of the regional organiza- 
tiion,.wouldebe, justifitedsin exercising their right sof sself- 
defence tdeclaned kia Anticle sol sof thes U.N. Chatter sy gin tie 
event of a dispute between a regional non-member and a 


signatory to a regional organization, the former cannot be 


compelled to submit the dispute to the mediation or adjudi- 


cation of the regional organization. Thus, for instance, 
43 Non-Intervention, (€1956)> p. £60. See walso -Akenhurst, 


loc. cit., pp. 29-221. 
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the League of Arab States, though permitted under Article 

> of its constitutional law to mediate in a dispute between 
its members and non-members, cannot do so unless the third 
party consents to have its dispute referred to the regional 
organization.’ As to the second claim made by Thomas and 
Thomas, it is sufficient to comment that while, in the event 
of a conflict between two non-signatory states situated in 
geographical region of a regional organization, members of 
the regional. organization may freely consult, they can legally 
intervene only under two conditions: Ci) iLihseone sof tthe 
combatants requests the assistance of members of the regional 
erzenizationsnand) Gi1) if the conflict were considered by 
any of the signatories to the regional treaty as constitu- 
ting afthreat, topgits legal interest and security, vinesuch 

a case the regional organization may act in self-defence. 
The elaim)impliciteinecthe’view,of Thomas and Thomas /that 
thereseisia recional counterpartetoavornversion lof CArticle-2 
(6) which permits a regional organization to maintain peace 
not only among its members but also the general peace of 

the entire.“regioniadannotibe reddmintoathesfornulation .of 
Chapter .VLEl of the U.N. Charter. The yproper interpreta 
tion to be placed on the phrase "appropriate for regional 
action! Iwhichsappears in Article 52 (1) is that the compe- 


tence of a regional organization should not go beyond the 


45 M. F. Anabtawi, Arab Unity in. terms of Law, C1L9O.63))e 
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parties' legitimate sphere of interests. “6 


Whileeiisis ttrue that no law of (regional) organization 
imposes any obligation on member states to see that regional 
non-members conduct their external relations in a peaceful 
Manner, there is always the danger of regional enforcement 
action against a regional non-member state that opposes the 
regional "ideological" consensus fundamentally. In the 
League days Hungarian revisionism was considered an affront 
to the consensus of the Little Entente members in favour of 
territorial status quo. On at least two occasions, the pos- 
Sibiiity of collective action against Hungary was raised: 
first, in connection with the attempted monarchical restora- 


Moning) 92 1a 


and, second, at the time of the assassina- 
tion, of the Yugoslav King “allecedly with the connivance: of 
nivaeedae Thewartitrude. of ether OAU) to, Souths ALrica, | Pontu- 
gal and Rhodesia, of the League of Arabs States to Israel, 


Gf the OAs. to Cuba. and, to some extent, of -SEATO™ to .Gom— 


munist China have determined or may in future determine the 


46 Bentwich and Martin, A Commentary on the Charter 
OMeehemUnitedeNattons, (L968) , pp L09-1107 


a7 Foreign Policy Association, "The Little Entente," 
Information Service, Vol. 4, No. 14, Sept. 1923, pp. 2738— 
DOSE Robert Machray. Whe Littleyiatente, (London: 1929)) 
Soe VARS Gee abate 


Ao es Armstrong, “After the Assassination of 


King Alexander,” Foreden Attadue, Vol. 13), «No.7 2.) 1935; 
pp. 204-225. 
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extent to which members of regional organizations are 
likely to accept the paramountcy of obligations imposed 


by membership in the United Nations. 


Shee Universal-Regional Relationship: Prospect 


Unless we are willing to accept the principle of 
imperial universality, that is to say, the universal organi- 
zation of the international society on a hierarchical eens 
the problem of universal-regional relationship is here to 
stay. The precise relationship between the United Nations 
and regional organizations will continue to be worked out 
as cases arise in the light of policy considerations deemed 
relevant and of ‘the need for eftective action. “The Us Ne 
Charter, especially the law of universal-regional relation- 
Ship, will continue to be interpreted inthe Licht tor icon— 
temporary political conditions. The increasing reliance on 
regional organizations for security and the expansive con- 
struction of the powers of regional organizations should 
be a constant reminder that international society is not 
yet ready for an effective universal organization even though 
some of its problems are best approached on the global level. 
Incongruity between the law of universal-regional relation- 


ship and the behaviour of regional organizations does exist. 


49 Schwarzenberger, The League of Nations and World 
Order, (1936); p. 4, 7-9; see also his Power Politics, 


(1964), p. 3373; Morton Kaplan, System and Process in Inter- 
national Politics, (New York: 1957), p. 48 et seq. 
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We must recognize this fact. Beyond this, we can 

either hope that the long-run interest of global peace 
will prevail over the short-run interest of national and 
regional exclusiveness and help to revitalize the Security 
Council, ot, df we aré pessimistic, becin. to adjust. our 
thinking about international security to the problem of 
stabilizing inter-regional relationships paying little 
attention to universal-regional relations. There is much 
to) be said in favour) of retaining the principle, of, tne 
universal and dominant authority of the Security Council 
"against the happier day when it might be less affected by 


thee streins of Great Power contlict of faterese to 


50 Sir Leslie Munro, United Nations: Hope for a 
Divided World, (New York: 1960), p. oo. 
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